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YN BY THE MINIS

On Friday afternoon the French Ambassador
alled on Mr. Cadieux to inform us that
was now in St. Pierre and Miguelon, and that
he had requested political asylum from the French
authorities. In the course of our interview the
Ambessador made the following points:

(a) France had no desire to keep
on French terstitory, nor did the French
authorities wish to be faced with a
demand for his extradition;

(b) his authorities had considered the
possibility of helping . to
proceed to a third country (perhaps
Spain), but this idea had now been
discarded; .

(¢) the French Government would therefore

be willing to co-operate in returning

to Canada, provided that they
could be assured that the courts would

" not impose an unduly harsh sentence on
him if he were found guilty.

I might add that this was the first contact the
department has had with the French Embassy on this
matter since the latterd informel approach to us
last week. :

2e As you may Know, has been charigd
(in connection with the May bing of an RC
building in Montresl) with damaging property contrary
to Section 372 of the Criminal Code and conspiracy

to commit such damege, and with performing an act
with intent to cause an explosion likely to result

in serious bodily harm or death or damage to
property contrary to Section 79 (1) (a), and with
conspkracy to commit such an act. has been
out on bail for some time; his trial is not due

until mideSeptember. Under the 1876 Treaty of
Extradition between Great Britain
would be relevant to this case,
lliable for extradition on one or

charges: It should be noted, however, that this
treaty does not apply to political offenses.

"""" w . present legal position along
the lines of paragraph 2 above, adding that in our
view there would be no cause for granting political
asylum in his case unless and ungil a formal request
for his extradition had been made., We furthermore

\'\mf\*
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told the Ambassador that, if at the time of his:
trial Jjumped bail and we received a request
from the Quebec authorities for hls extradition, we
did not see how we could avoid making thls- request
of the French authorities, We assured the Ambassador
that, in keeping with the high standards of Canadlan
justice, all persons charged with FLQ terrorist
activities would be treated with exactly the same
degree of consideration and fairness at their trials.
We assured the Ambassador that we would give careful
consideration to his demarche, and that ye would be
in touch with him again as soon as possible.

g, The Assistant Deputy Minister of Justice,
Mr, MacDonald, has since called to inform us that
after a careful revliew of the situation,
was very strongly opposed to the granting of p cal
asylum to Bizier. We told MacDonald of M. Bousquet®s
demarche, and asked whether he thought that the fact
that had sought asylum on foreign territery
wauld prejudice his case if he returned in time for
trial. MacDonald®s off-the-cuff reaction was that

in these circumstances he could hardly concelve how
this factor would work against Bizier. I am inclined

to agree. _ :
Se 1 do not belleve that we should go as far
as : suggests in that there are Franch

citizens in this country who have been active in

the OAS 1in respect of whom we might be faced with

requests for extradition by the French authorities if

the latter became aware of their presence here. By

avoiding having to ask the French not to grant

political asylum in Bizlerts case, we would retain

greater freedom of action for the future. I would

therefore suggest that we merely tell the French

Ambassador that we welcome thelr initiative to

facilitate I return, but that we could, of

course, give no formal assurances as to the harshness /
or otherwise of his sentence if the should eventually I
be convicted. At the same time I would propose that !

we tell M. Bousquet informally that, as far as

Bizierts flight is concerned, we could hardly conceive

that this fact would be held agalnst him if he returns

to Canada for his trial. Do you agree? .

6. ir is returned, it is unlikely that
he would apply ror a Canadian passpeort (our records
show that he does not hold one at present) since he
would almost certainly wish to avbid giving notice
of any possible intention to leave the country again.
i1 would nevertheless suggest, if you agree, that the
Passport Office be instructed to watch carefully for
any such application from Blzier, and if one is
received, to refer it to pou.

wim &
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CONFIDENTIAL v J%k
) —

August 20, 1963,

MEMORANDUM FOR THE MINISTER

Granting Asylum in Prance to Canadians
Involved with the Quebec Separatist
) Movement

Last week our legal Division was informed by the
French Embassy that three or four Canadians (unnamed)
had applied for asylum in Prance because their continued
stay in Canada was belng made difficult due to their
association with Quebec Separatist Movements, "Before
taking any action on these appllications the French
Government wishes to have the views of the Canadian
Government on an informal basis.

2. At the end of the week a NMontreal newspaper reported
that who had been charged in the Quebec
Courts with the 13 time-bombing of an RCAF buillding

and released on ball a few weeks ago, had travelled to

8t, Pierre and Miquelon and had applled for political
asylum, We have been 1n touch wilith the Depart

Pending receipt of a copy of this
ave no direct information on Mr, Bizier's

- De There seem to be two questions which should concern
us at present:

(1) What informal reply should be glven to the
. French Embassy?

(2) What should be sald to the press?

b, I am attaching a memorandum on the legal aspects

of asylum and extradition. You will note that in international
law a State has the right elther to grant or refuse political
asylum and is at liberty to do whatever it chooses within its
own territory without reference to the wishes of other States,
as long as its acts are not directly injurious to them. It

is therefore clearly the responsibility of the French .
Government to decide on the applications which are recelved
from Canadians. On the other hand, there is an extradition
treaty in force between Canada and France under which the
Canadian government can apply for the return of one of its
citizens charged with an extraditable offence. Should such
appllcatlion be made in the case of the French
authorities would have to decide whether the offence with
which he is charged, if extraditable, had sufficient politlcal
connotations to permit their granting him asylum,

s.19(1) & o 2, ver
:0»L000054s
979, 6los) %5( A
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5. While we do not as yet have full information, it
woald appear that _ while freed on ball, has had no

regtriction placed on his movement by the Quebec courts,
Therefore, at present he is not in default and will not be
in default unless he fails to appear in court on the regquired
date (in Septemb: " While we cannot forecast what action
may be taken if ~ fails to appear in court on the
required date, 1 clear that, if the offence with which
he is charged is an extraditable one under the treaty
(which it appears to be), the decision to request his
extradition - and the initiative in doing so -~ would fall
upon the Attorney General of Quebec, The request for
extradition would be sent to the Attorney General of Canada
who in turn would ask us to forward it in the normal manner
to the French Government.

6, It seems clear that this Department has ho requirement
or even. responsibility for taking the initiative in connection
with these cases. In view of the delicacy of the problem
involved, I have felt that it would be preferable to give no
indication.to the French Government as to how they should
respond to the applications for asylum pending a decision

of the Quebec Attorney General, The Department of Tustice,
however, conslders that the French Government should be
requested to take no action on the granting of political

asylum in the case of at least until a decision has

been taken on whether st for extradition should be
made,- 80 as not to face us with a fait accompli which would
render extradition proceedings more difficult if not - impossible.
I suggest that we might do this by indicatirng to the French .
Embassy that there would be no cause for thelr granting
political asylum 1 unless and until a request for his
extradition is submlitted to them. Apart from this, I would = —
suggest that we make no further responsé to the French '
Embassy's enquiry pending a clarification of the .situation.

Nor do I think it would be wise to give any addlitional
indication to the French Government of our wishes concerning

the three or four unnamed Canadians who have apparently

applied for asylum.

Te With regard to the press, we have up to the present
taken the following line:

(1) The only information which is now available
. . to the Department concerning is from
O K the newspapers. The Department has no’
15;vﬁﬁh confirmation that. as left Canada
or is on French territory.

(2) As a Canadian citizen, ls free to
. . travel wherever he pleéases ana there 1is no
reguirement under Federal Iaw for a person
in his condition to seek permission to travel
abroad unless, of course, the court, when
v+ granting him ball, 1ssued any direction ivhich
o,(vr‘ would serve to curtall his movements, We are
not aware that thil done’ in ]
If asked whether will be extradived
should he jump his ball, we are replyincthat this
is a hypothetical question on which we cannot
comnent.

LR R 3
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(3) 1If we are asked whether’ hdas been the
subject of representations by the French
n~  Embassy, or by this Department to the French
Q* authorities, we are replying in the negative,
(The French Embassy's approach was informal
and did not concern Bizier explicitly).

(%) If asked whose responsibilify it would be to

.~ extradite _ we are replying that

0‘1 extradition would normally be requested by
the Attorney General of Quebec to the Federal
Department of Justice, -

(5) We are giving no indication of what thé
Q {r, Department!s attitude would be 1

were to be granted political asylum by the
French authorities.

8. - While you may consider that this general line is
adequate for the present and until the situation ‘is clarified,
it may be envisaged that questions concerning the governmentls
attitude toward the appropriateness of the French Government
granting asylum to Canadlans may be pressed .either by
correspondents or possibly in Parliament. You may wish to
consider whether it will be sufficlent to refer to the
position in international law which gives the receliving

7ﬁ State the right either to grant or to refuse asylum and

which leaves the receiving state at liberty to do whatever
it chooses within its own territory, wilthout reference to
the wishes of other States, as long as 1ts acts are not
directly injurious to them.

M.C.

s.19(1)
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FROM: . Legal Division

..........................................................

547 5=AX- 2540

REFERENCE: . Dur Note for File of August 13, 1963 .

-----------------------------------------------------------------------

-----------------------------------------------------------------------------------------------

You will no doubi have received a copy of the note .under
* reference in which we tell of the reguest received from the
French Fmbassy for an informal expression of Canadian views
on the eventual granting of asylup in France to Canadians
involved with the Quebec Separatist Movement,

2. The situation with regard to asylum, from the standpoint of

' international law, may be summerized as follows:- a State hags

- the right either to grant or to refuse political asylum; it is
at liberty to do whatever it chooses within its own territory,
without reference to the wishes of other States, as long as its

~acts are not directly injurious to them.(l)The right of sovereign
States to grant asylum on their own territory is based on the

. principlss of non-intervention and the absolute control of States
within thelr owm frontisrs. Any State may therefore admit into
its territory fugitives from justice who are natiomals of another
State, ' -

3. Politicel asylum being left to the discretion of the receiving
State and being based on the concept of the territorial soversignty,
it follows that there is no genersl principle of internetional
-law whereby a refugee could demand asylum a3 a matter of right;
Btates are at liberty to refuse or to grant asylum. The right of

' " asylum, it has been said, is, strictly spemking, ™nothing but the

© competence of every State to allow a prosecuted alien to enter

and to remain on its territory under its protection and thereby %o
grant agylum to him®™ (Oppenheim's International law, 8th Edition, .
Vol., I, page 678}. .

4., These principles do not mean, however, that the State granting
asylum has no duties with regard to the State of whieh the political
refugee ig a national: "La terre d'asile ne doit pas @tre un lieu
d'entreprise ou de complot contre ses droits ou intéréts; dds
1tinstant ou le fugitif péndtre sur le sol du pays &tranger ce
dernier doit faire due diligence pour emp€cher "1'asiléd®, comme

on dit quelguefois, de devenir une source de danger pour 1'Etet
contre lequel il cherche protection: un sngagement fomel
pourrait etre exige du réfugié de s'abstenir de toute action
politiqus contraire & son état; mieux encore ume surveillance
continue et, au besoin, une résidence fixe pourront lui etre

CIRCULATION

My, Cadisux
Mr, Werszhof

(1) See: Hall "Internaticnal Law" 8th Edition, page 264
and Departmental Circular Document No, B-45 of
April 29, 1950 '

Ext.326A (6/56) o ' 000551
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imposées" (Slbert “Tralte de Dr01t 1nternational public® Vol. I

Note 2, page 574).(2) On the other hand, the sovereignty of a
State with regard to asylum may have been limited by the Stste
concerned by multi-lateral convention establishing a right of
asylum, by extradition treaties or by renunciations, with regard
to certain categories of refugees of its sovereign right of
granting asylum by way of a special provision in a nultilateral

or bilateral treaty. The only conventional tie of this natuzre
existing between Canada and france and which could limit the
Sovereignty of both countries in the field of asylum is the
"Treaty betwsen Great Britain and France for the mutual surrender
of fugitive criminals" signed in Paris on August 14, 18'?6 and
amended four tlnes 51nce. Q
5.- It would eppear, therefore, that, as long as the acts of
those Canadians involved in the Separatlst riovement and who may
be granted political asylum in France 4o not becops directly
injurious to Canada {(3) and as long as their acts, while they were
in Canada 4id not constitute offences extraditable (4) under the
Extradition Treaty in force with France, France is entirely

free (at least from the angle of 1nternat10ﬂal law}) to deal with
these refugees as it deems fit. :

8. W¥We should be grateful for your comments om the above points as
well as the French Embassy's (Lir. Blanc) démarche. In particular
it is proposed, if you agree, that we call Er, Blanc in again and
advise him orally along the lines of paragraph 5 of this Menorandum.

»

Legal Division

{2) "For it is the duty of every state to prevent individuals living
on its territory from endahgering the safety of other States by
organizing hostile expeditions or preparing common crimes against
its head, members of its Govermment or its property., And, if a
State grants asyluu to a prosecuted slien, this duty becomes of
special importance® (See Oppenheim "International Law"™ Vol. I 7th

- BEdition page £1d).

(3} Such acts as organizingz hostile expeditions or preparing common
erines againat Canada's liead, nmembers of its Governmont or its
property could be deemsd directly injurious to Canada. However,
as far as I kvow, the Separatist movement ol Juebsc does not
advocate the use of such metious ained at breaiing the Canadisn
Conrederacion Dy Jorce and it cen be properly considered as a
politicsl secessionist movesent. Perhkaps the view or the HL.P
and tie Departuent of Justice saould be sought on this, In any

{3) aud (4) continued on puge 3.

000552
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evént, the assuruhce given by the Embassy (Mr. Blane) that
"Prance granted asylum to any political refugee on condition
that the refuges would refrain from emgaging® in any further
political activity as long as he remained in France™ appears
40 cover adequately eventual openly seditious activities by
mactivistes", - | .

{4) Under the Tfeaty'(Article III), extraditable offénces cover

a-wide range of offences, including most common crimes, such
as twrder, attenpt to murder, manslaughter, wounding or.
inflicting greivous bodily harm, perjury, fraud, etc.
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DEPARTMENT OF EXTERNAL AFFAIRS

‘ MEMORANDUM
10: ......The Under-Secretary of sed@ el o CONFIDENTIAL .
for, External Affairs Date ... AUBUSE 22, 1963

-----------------

................................................

the Quebec Separatist Movement -

File No.

CIRCULATION
legal Div,

Ext.326 (6/56)

- .
/ﬁf.,

SsELS %.qcé:
We are attaching for your information 4
a copy of the Department of Justice memorandum
of August 20 on the . While 1%t takes
the same general line as our memorandum under
reference, we would draw your attention to the
penultimate paragraph, which sets out in some
detall the Department of Justlce view on what
should should be sald to the French Embassy.

2. In the light of whatever comments the
Minister may make on our memorandum, We shall
no doubt have to take this Department of Justice
view into consideration and ensure that the line
we proposedto the Minister 1s adequate,

European Divislon,
5.19(1) :
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Acérfrom memorandum on "Soviet Observance of
Diplomatic Courtesies and Privileges", Soviet Section,
FPoreign Office Research Department, July 1954

The Question of Asylum in Diplomatic Premises arises
from the foregoing. There has been no striking develop-

FILE COPY

ment in recent years which could be regarded as modifying

Satow's dictum that "it i1s now an established doctrine
in Burope that no right to give asylum-to political -
rgfugees in the house of a diplomatic agent exists®

(8 201). Most Latin American States still grant foreign
envoys the right to-afford asylum to political refugees

* T tTme” STMFEVE Tt ottt sic-neknowledged vthat Lhis.
right is merely based upon a local usage, and not upon’
a rule of International Law (Oppenheim g 390, Note 3; of
Forelgn Office circular to His Majesty's Representatives
in Latin Americg of.February 13, 1932, re-affirmed in
194l (A S 5853/5853/51)). The United States, although

not recognising a right to asylum, nevertheless permits
its envoys to grant, at their discretion, "unsanctioned

B |

"~

asylum™ to a person in immediate danger in an "exceptlonal

situation”, such as "obviously illegal actions by the
duly constituted authorities". (Feller and Hudson. A
ollection of the Diplomatic and Consular Laws and Regu-
ations of Various Countries, Vol. II, p. 126%). The

Soviet Union, however, maintains a strictly negative

attitude on this question. The decree of 1927 explicitly

states: "“the immunity of these premises does not confer
the right to detain anybody therein by force, or to
afford asylum in them to persons in regard to whom deci-
sions have been taken with regard to their arrest by

authorised organs of the USSR or its Constituent Republics®

(Article 4). Levin categorically declares that "diplo-
matic asylum 1s completely denied in Soviet doctring®

(op. cit. p. 379), and vigorously criticises His Majesty'

Government for allowing Radescu, the Rumanian Prime
Piinister, to take refuge in His Majesty's Embassy in
ucharest on the formation of the Groza Government

(February 1945),

5
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MEMORANDUM

P TN SECUTILY seveveverediiiniiinnnnnn,
’ ‘ August 26, 1963.

File No.

In discussion with Lr. Cadleux on Saturday morning
about our memo of August 24 to the iinister on % PO
Cadisux nade the following points:

(a) Ho had considerdéthe possibility of recoznending to the
~inlster that, if the French are preparecd to return
. we might ask then to delay his return until
Just before the trial, so as Lo avold the possibility
of a further attempt at flight with all the ensuing
international complications., On raflection, hovever,
he helleved that thls was an unreasonable demand to
make of the French.

. (b) In view of this possibility, he was disposed to speak
\ o informa the Department of Justice around the
- : eturn to ses whether they counld ta
any steps vis-a-visz the yuebec authorities to encour:s

. _ the latter to take appropriste mrasures, e,.g, incrces
bail, or placing some restriction on Blzier's movemcr
to render impossible any further attespt at flight,

' ULATION
wGAL DIV, . . D R, HILL

r. Cedleux s18(1)

D.R.H111,
Buropean Division.
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. DEPARTHENT OF JUSTICE

Qttawa, August 20, 1963

MEMORANDUM ¥OR:  MINISTER OF JUSTICE

s.19(1)

A menber of the French Embassy has approached
Externsl Affairs to ascertain informslly whether Csnada would
likely take umbrage 1f France wore to grant political asylum
to pereons taking part in FLQ terrorism, Although the question
was general it may have a concrete application to the case of
Richard Bisier who is rumoured to have gone to St. Plerre or
Miquelon,

in connection with the May 13 time-bombing
of the R.C.A.F. #11 Technical Services Unit Building in Montreal
has been charged with damaging property contrary %o section 372
of the Criminal Code and conspiracy to commit such damage; and
with doing an act with intent to cause zn explosion likely to
cause¢ serious bodily harm or doath or danage to property contrary
to section 79(1)(a} and with conspiracy to do such an act, Ha ia
out on bdail and his trial does not come up until next month.

Canada is subject to the 1876 Extradition Treaty
between (rest Britain and France, as amended. Thia Treaty covers
the usual extradition offences including murder, manslaughter,

wounding or inflicting grievous bedily harm or malicious injury -
to property and participation in such crimes, One or nore of

the offences charged sgainst is therofore an extraditable

offence,

The Treaty excludes political offences and the
{Canadian) Extradition Act likewise provides that a fugitive
is not liable to surrender where the offence 1o one of a political
character,

LaForest on Extradition, treating of the question at
pages Ak to 47, inclusive and page L& points out that it is not
eagy to define what is an offence of 2 pelitical charseter and
that the authoritios are not consistent, but he states that "to
fall within the term the act charged must have beon conmitted as
an incident or in furtherance of a political end". In the limited
times I have had to consider the matteor I should be inclined to
tgink that Bislor's offences could be said to be of a political
charscter.,

An officer in the Office of the Assiastant Deputy
Attornoy Ceneral at Montreal, Hr. Poliquin, has told me over the
L] toda{ that ono of the dofence lawyers told hia that
o sinply holidaying in St. Pierro-Hiquolon and will bo
back to take his trial in duo course. I understand, however,
froo External Affoirs, that peraons other than
have beon in touch with the Fronch Authoritics
not they would be granted politicel asylun,
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Those cases are being proasscuted by the Provinclal
Authorities and no inguiry relating to oxtrasdition, or reguest
for Canada to seek extradition, has bean received from such
duthorities by the Federal Authority. The Crown Frosscutey
gt Montreal is reported as saying thst who i@ out on
$2,500,00 bstl, is not wanted st the moment snd thet no aposcial
effort was being made by the Crown to determine whether reportis
of his departure {rom the Country were correct.

I should think that Canada would wish, at this
stage, to keep its position as opon as posaible and to reply,
informally, to the French Embassy, to the effect thst these are
provincial prosecutions; that no raqueets or inquiries have 80
far been recelived from the Frovinciel Authorities relating to
extradition; but that if any such reoquests were received relating
to extraditable offences in the future, Cinzda would naturally
lika to find the situztion to be that France was in a position
to deal with the matter on the merits and in the light of the
Extradition Treaty and &ny representations that might properly
be made nnd without the asjtustlion having been prejwdiced by any
steps teken by irance, in the mepntime, to confer s status of
peliticel saylum.

Attached ia the clipping from the Montreal (pgette
for August 20, 1963,

s.19(1)

Attach, T.D.K,
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;.--~~ S CONFIDENTIEL
i
}g_‘f_?g;/f}_ X-2¢- dc le 23 aolt 1963
NOIE YOUR LE DOSSIR . 7  — |

s - Demande d'asile politique
3 Saint-Fierre et Miguelon.

. LtAmbacssadeur de France a rendu visite cet
aprés-midi a Monsieur Cadieux pour s'entretenir avec lui du
cas ¢ qui est actuellement aux Iles St-Pierre et
Miquelon et qui vient de faire une demande d'asile politigue
au Gouvernement francgais. Au cours de la conversation,
1t'Ambassadeur a mis en relief les deux points suivants:

a) la France n'a aucun désir de garder’ en terri-
toire francais. Elle préfére éviter, étant donné les
grandes complications qui accompagnent ordinairement
ces proc¢édures, d'avoir & faire face 4 une demande
d'extradition du Gouvernement canadien dans le cas
de Bizier. :

b) Cn a examiné, en l'écartant, la possibilité d'envoyer
vers un pays tiers (éventuellement 1'Espagne)

et le Gouve ent frangais offre maintenant de re-
tourner: au Canada, mais il désirerait aupara-
vant obtenir l'assurance gque si ce jeune homme rentrait
chez-lui il ne serait pas traité plus durement gu'il
1'aurait été s'il n'avait pas cherde® refuge en France.

2, Monsieur Cadieux aprés avoir expliqué. la si-

tuation en ce qui concerne le statut actuel ||| I ( sa
libération sous cautionnement) et le fait que le gouvernement
fédéral n'aurait dlautre choix gque dui de transmettre au
Gouvernement francgais une requéte en extradition, si la
Province de Québec réclamait Bizier, a assuré l'Ambassadeur
que toutes les procédures judiciaires seraient respectées
dans le cas de comme dans celui de tous les autres dé-
tenus FLY, et qu'il n'avait aucune raison de croire qu'il
serait traité de fagon moins humaine que les autres. Il a
ajouté que le Gouverneément canadien allait considérer avec
toute l'attention qu'elles méritent les représentations faites
par le Gouvernement frangais au sujet de Bizier et qu’il com-
muniquerait de nouveau avec lul a ce sujet.

3. L'entrevue terminée 1'Ambassadeur s'est rendu
a mon bureau ol je lui ai remis une copie du Traité d'extra-
dition entre la Grande Bretagne et la France du 14 aout 1876,
en vigueur avec le Canada.

L. Il s'est également enquis des chefs d'accusation
contre et des geings que ce jeune homme pourrait even-
tuellement encourir s'il était condamné par le tribunal cana-

dien. Je lui ai alors fai? part que | _ était accusé

/[ sous l'Article 79 (1.} al gu Code Criminel_/ d'avoir accom-
pli ou d'avoir conspiré pour accomplirun acte avec l'inten-
tion de causer l'explosion d'une substance explosive qui est
susceptible de causer des lésions corporelles graves ou\la
mort a des personnes, ou de causer des dommages graves a la
propriété" et que, pour ce, il pouvait etre passible de l'em-
prisonnement & perpétuité. J'ai également mentionné gu'il

-..2/
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était aussi accusé / sous L'Article 372 (1} al7 gravoir
commis ou conspiré pour commettre un méfait en detruisant
ou détériorant volontairement un bien et que, pour ce,

il pouvait etre passible d'un emprisonnement de quatorze
ans ou de 1l'emprisonnement & perpétuité si le méfait commis
cause un danger réel pour la vie des gens. ¥

5. J'ai regu en fin d'aprés-midi un téléphone de

Monsieur Cadieux qui m'a appris que le Ministére de la

Justice (M. MacDonald) avait communiqué avec lui et lui

avait fait savoir que n'était pas d'accord

du tout pour gque la France accorde & Bizier le statut de

refugié politique. Monsieur Cadieux a également discuté

avec Monsieur MacDonald & la question soulevée par

Monsieur Bousquet en ce qui a trait 3 1l'attitude du tribunal envers
_______________________________________ Son interlocuteur lui a fait savoir que nous pouvions

d'ores et déjd assurer 1'hAmbassadeur que,d notre avis, il

est difficile de concevoir comment le fait que soit

refoulé du territoire fran¢ais puisse éntrer en ligne de

compte dans son procés, s'il revient avant la date fixée pour

S0n Procés.

s.19(1)

C. dard

= Je lui ai expliqué dque, dans ces deux_cas, il stagissaitb
de sentences maxima, €% que,en fait, Bizier, s'il est
trouvé coupable, pourrait bien n'écoper que de quelqgues
années ou de quelques mois.
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/
18¢hUlIGA -~ Draft Declar~tion on the hight of Asylunm

Your :lemerandum of Aupust 15, 1963

@ hava considered the alternative anendrents to ~rticle 3
of the Praft Declaration put forwerd in the letter of Ausust ¢,
1963 from the Acting Dir-ctor of Irmirration and found that the
form of words suv~ested in their sub-pararraph (b) vould be the
sinpler one. This would have firticle 3 read:

"0 one seeking or enjoyins asylum in accordance with
the Univeraal ideclaration of suman Rights should....
be cubjected to -measures guch as rejaction st the
frontiar, return or expulsion which would result in
compelling him to return to or re—ain in a territory
: | 1

; : un that there is well-founded
fear of persecution ondan~erine his life, phycical
interrity or liberty in that territory.”

‘e e are in sympathy with the plan to discusa th s groposed
amendment with n nugber of friendly delepatione tefore eciding
to introduce it formally. .o remain of the view, noted in
previours Co~mentaries, thht, in the context of this Leclaration
and in the present state of international la , Article 3 as it
standa does not icpair the right of a State, in the exerclse of
itn roverei~nty, to pront or not to ~rant asylum. Shis view is,
if anythin~, reinforced by the addition at the {eaeventeeth
sassion of a third parasrarh to Article 1 which reads:

"1t sh:l1 rest with the ‘tate ~rantings asylun to
evaluate tha prounds for the prant of asylum.”

3. lou that the Department of Citizenship and Irmirration
see reconciled to aventual endorsement of the Declaration as
a whole, tho better courrce rirht be to refrain from pressing for
an anendment to Article 3 if the Soviet Bloc attonpt to switch
the sense of the 4drticle. The draft article on the right of
agsylum wvhich they subnitted at the last ~easion for incluaion
in the Draft Covenants on Human nirhts purrorts to guaranteq
the right of asvlu~ to "rersens peraecuted for their activities
in support of peace and in the defance of democratic interacts,
for their participation in the strursle for nrtional liberation
of for their scientific vork™. If their tactics are to revice
Article 3 of the Ieclaration alonr such lines, the Canadian
"elarntion mirht have to arfue in favour of kaeping the article
as it stands,

Loeral Divicion
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Logal Diviston

Lr. BEingotono'o flota for Filo of August
13, 1963

5475~ AL~ 25-11‘5—

T -

Cranting Asylun in Pranco to Canadians involved with the
Quaboce Separatist [oveooart

You will no doubt hava rocoived a copy of tho note undor
roforcnco in vhich Ir. Kinzotono tollo of tho roownst ho
racoivad froo the Fronch baciy for an inforoal armprossion
of Conadian vicin on tho oventual gronting of asylua in
France to Conadiang involvod with the JQucbos Jeparatict
Iovzaont.

2. Thy gituatica with rogard to acylua, frol tho gtandpoint
of intarnaticaal law, pay ba custarisced as follogor- A
State uda the rizht oithor to grant or to rofusoe political
asylud; it ic at liborty to do vhatovor it choocos wibhin its
on tarriscory, without roforcaco to tho wiohes of othor
Stata?i ao lanz as 462 acta aro not dirceetly injuricus to
then. (1)  Tha risht of sovaroi-n States to grant arylw on
thoir omn tarritory ig baccd on tha frinciplca ¢ non-
intorvonticna and thoe absoluta coantrol of Liatoa within
thoir oun frontiorc. Any Stato nay thorafora cinit into

ita torritory fuzitivon Juatico who aro aationnls

of onothor Stata.

3. Political asylin baing loft to tha discroticn of tho
rocadiving Stato and being baced on tha ccacunt of ¢ho
torritoricl sovoroigsnty, it followe that thors is no
goneral principle of internaticnal law uhorady a refuzsa
could demand agylun as a wattor of rizht; States are

at liborty to rofuse or to grant asylus. Tho risht of
asylum, it o boon caid, 1o, otrictly cpoaking

rnothing but tho ccopotonce of ovory Statoe to nilaw o
procgcuted olicn to ontor and to romain on ity torritory
uwrder its protoction and thoroby to pgront asylud to

hip® égﬁgenhatn'u Interanticnal law, {th iditicn, Vol. I,
e Byde ’

L. Tianoe principloa do nod ncon, however, that tho State
cracting asylun hao no dutilcs rith rozard to tho Stata

cf whlch ¢ political rofuzoo ic & naticnal: "La torre
dtasile no dodt pas ¢tro un liou dteatycprica ou do
comdlot contro sey droito ou intorets; dos lfinatant

ou lo fucitif ponatro our lo col du pays otranzae co
dorniocr doit foiroe duc diligenco pour cupochor "ltagilan,

‘r. Calioux
¥. Lorchof

T Too; 1oLl “inbornaticial LoaW Cth Laltica, pago 2ch
anl Dupartuantal Circular Docu—cnt Uo. D-45 of
APri:-:ﬂ;. 1950
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commd on dit quolquafols, do dovenir uno sourco de danger
pour lILEtat contro laquai 1l chorcho protoction: un

ongagoment formal pourrait obtre axigoe du refuzio do

g*abatonir do toutc action politiqua contraire a con

otat; nloux encore uno gurvoillanco continus os,

au boaoin, une rdésidonco fixe pourrent luil otro inposdgan
(Sibort *iraite do Dyoit intornational publie™ Vol, I

Note 2, page 574).(2) 0n tho othar hand, ths sovoroimty

of a Stato with resard to asylun cay have boon linited by

tha Stato concornod by multi-lateral convanticn catabliching

& right of aoylud, by oxtradition treatios or by renuncintions,
with regard to cort casegorlco of rofusgoes of its

govoroisn rizht of ¥rant1§f aczylua by way of a speclal
provision in a multilatoral or bilateral treaty. Tho

only conventional tio of this naturoe existing botweon

Canada and Pranco and which could linit tho Soveraisnty of
both countrios in tho fiold of soylum is tha "Troaty

batweon Great Britain and Prance for ths outudl surrendor

of fuzitivo criminalo® cigned in Paris on AuZust 14,

1676 and omandod four timass oincs.

5. It would appoar, therofore, that, as long as tho
acts of thogse Canndiang involvod in the Soparatist
novenont and who nay boe granted political asylun in
France do not bocomo dircetly injurious to Canada (3),
and ag long as thoir acts, whilo thoy were in Conada
did not conatituto offcaces oxtraditable (4) under tho
Ixtraditicn Treaty in forco with Franco, Frarce s
entiroly froo {at least fron tho anzlo of intornational
law) to deal vith thoso rofuzoes ac it deczma fit.

6. Uo chould be gratoful for your co—=snts on tho above
peints as woll ag on ir. Blane'o dezarcha. In particular
it io propoced, if you agroo, that (T, Xingotene call

Ir. Blanc 4n again and advico hin orally alcng tho linoo
of paragraph 5 of thia Ilxzorandun,

H COURTNEY KINGSTONE

Lagal Division

{2} "For it ic tho duty of overy otate to provent individualo
living on its torritory froa ondansoring tho safety of
othar Statas by orgznizing hostilo cxpoditions or proparing
co=ion crilas azainat its icad, ca-hors of its Govarncant
or its proporty. And, if a State prants asylun to 4
procccuted alina, this duty boco:es of cpecial itportanco”
{Sao quonhoin fIntornational Law™ Vol. I, 7th Idicion

pago 618) 000565
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{3} Such acts as organizinz hoatilo oxpeditions or proparing
® coirion erimes against Canadets Haad, mombors of its Coverne

mont or ita proporty could bo deemad direchtly injurious
to Conada. However, as far as I know, tho Separatist
povenant of Queboc doos not advecate the use of cuch
wotheda aimad at breaking the Canadion Confederation by
forca and it can be properly considered eco a political
sacosnioniot movemant. Porhaps tho viow of thae RCIP and
the Dopartnont of Justice should be sought on this, In
any cvcnt, the agsurance given by the Dahagay (Ix. Dlanc)
that "PFranco granted asylum to any political refugee on
condition that tho refugee weould rofrain froo cngaging
in cny furthor political activity aa long as heramained
in France" appeara to cover adojuately cvontual openly
soditious activitios by 7activistaest, —

(4) Undor the Treaty (Article III), oxtraditable offeaces
cover a uide range of offances, including most comuon
erines, such as curder, attampt to murder, manslauzhtar,
¥gunﬂina or inflicting graivous bedily harm, porjury,

~ud, otce.
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oo DEPARTMENT OF EXTERNAL AFFAIRS
. ' MEMORANDUM
- - Wi [ L
EUROPBAN DIVISIONY (fl/ v % ,
TO: .. L DIVISTON Security ...CONFIDENTIAL.....
D L (2) DIVISICH ' '
....... COMSILAR  BIVISION . . oeute it ieee e eieeie i ee. | Date .ARgUST.16,.3963.......
FROM: ... 1egal DAVASAON . ..ot e File No.
. . 5475-A%-25-40
REFERENCE: .. Mr... Kingstonels. Note for File. of August
13, 1963

..............

........................................................

SUBJECT: . Granting. Asylum.in .France.to.Canadians.involved.with.the...............
Quebec Separatist Movement

CIRCULATION

VMr. Cadieux
wre Wershof

Ext.326A (6/56)

You will no doubt have received a copy of the note under

" reference in which Mr. Kingstone tells of the request he

received from the French Embassy for an informal expression
of Ganadian views on the eventual granting of asylum in
France to Canadlans involved w1th the Quebec Separatist
Movement.

2. The situation with regard to asylum, from the standpoint
of international law, may be summarized as follows:- A

State has the right either to grant or to refuse political
asylum; it is at llberty to do whatever it chooses within its
own territory, without reference to the wishes of other
State? as long as its acts are not directly injurious to
the‘m.-i The right of sovereign States to grant asylum on
their own territory is based on the principles . of non-
intervention and the absolute control of States within

their own frontiers. Any State may therefore admit into

-its territory fugitives from justice who are nationals

of another State,

3. Political asylum being left to the discretion of the
receiving State and being based on the concept of the
territorial sovereignty, it follows that there is no
general principle of international law whereby a refugee
could demand asylum as a matter of right; States are

at liberty to refuse or to grant asylum. The right of
asylum, it has been said, is, strictly speaking,

‘"nothing but the competence of every State to allow a

prosecuted alien to enter and to remain on its territory
under its protection and thereby to grant asylum to

him" (Oppenheim's International law, &th Edition, Vol. I,
page 678 ? |

4, These principles do not mean, however, that the State
granting asylum has no duties with regard to the State
of which the political refugee is a national: "La terre
d'asile ne doit pas Btre un lieu _dlentreprise ou de
complot contre ses droits ou inteérsts; des l'instant

ou le fugitif pénétre sur le sol du pays etranger ce

dernier doit faire due diligence pour empecher "1'351le“

{1) See: Hall "International Law™ 8th Edition, page 264
and Departmental Circular Document No. B-45 of
April 29, 1950
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comme on dit cuelquefois, de devenir une source de danger
pour 1'Etat contre lequel il cherche protection: un
engagement formel pourrait &tre exigé du refugit de
stabstenir de toute action politique contraire d son

etat; mieux encore une surveillance continue et, ,

au besoin, une’résidence fixe pourront lui etre imposces®
(8ibert "Traité de Dfoit international public" Vol. I

Note 2, page 574) . (2] On the other hand, the sovereigniy

of a State with regard to asylum may have been limited by
the State concerned by multi-lateral convention establishing
a right of asylum, by extradition treaties or by renunciations,
with regard to certain categories of refugees of its
sovereign right of granting asylum by way of a special
provision in a multilateral or bilateral treaty. The

only conventional tie of this nature existing between
Canada and France and which could limit the Sovereignty of
both countries in the field of asylum is the "Treaty
between Great Britain and France for the mutual surrender

of fugitive criminals" signed in Paris on August 14,

1876 and amended four times since.

5. It would appear, therefore, that, as long as the
acts of those Canadians involved in the Separatist
movement and who may be granted political asylum in
France do not become directly injurious to Canada (3),
and as long as their acts, while they were in Canada
did not constitute offences extraditable (4) under the
Extradition Treaty in force with France, France is
entirely free (at least from the angle of international
law) to deal with these refugees as it deems fit.

6. We should be grateful for your comments on the above
points as well as on Mr. Blanc's demarche. In particular
it is proposed, if you agree, that Mr. Kingstone call

Mr. Blanc in again and advise him orally along the lines
of paragraph 5 of this Memorandum.

o

()(( C@lu.sﬁcﬁ V;‘m (O

Legal Division

(2) "For it is the duty of every state to prevent individuals
living on its territory from endangering the safety of
other States by organizing hostile expeditions or preparing
common crimes against its head, members of its Government
or its property. And, if a State grants asylum to a
prosecuted aline, this duty becomes of special importance"
(See Oppenheim "International Law™ Vol. I, 7th Edition

page 618) : 000568
(3) and (4) continued on page 3
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(3) Such acts as organizing hostile expeditions or preparing

(4)

common crimes against Canada's Head, members of its Govern-
ment or its property could be deemed directly injurious
to Canada. However, as far as I know, the Separatist
movement of Quebec does not advocate the use of such
methods aimed at breaking the Canadian Confederation by
force and it can be properly considered as a political
secessionist movement. - Perhaps the view of the RCMP and
the Department of Justice should be sought on.this. In
any event, the assurance given by the Embassy (Mr. Blanc)
that "France granted asylum to any political refugee on
condition that the refugee would refrain from engaging
in any further political activity as long as leremained
in France" appears to cover adeguately eventual openly
seditious activities by "activistes".

Under the Treaty (Article III), extraditable offences
cover a wide range of offences, including most common
crimes, such as murder, attempt to murder, manslaughter,
wounding or inflicting greivous bodily harm, perjury,

fraud, etc. .
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. . DEPARTMENT OF EXTERNAL AFFAIRS

R MEORANDUY

T0: 3R« CADIBUX . ... ... . ... T Security COSFIDENTIAL
...... (Through Mr. Worshof) 2o, ) fya| pne, Auguat. 19, 1963

Tile Neo. 1
FROM: . Lialaon . derxices Sectlon ... ...l .
. /) HES A 4L

-7 4. 4:3 - of Y

B o i =g g R g P

5.19(1)

ClRCULATION

.
E‘“ﬁg.;.szs (6/15)
i

%

As reco—mended at tho pooting hold in your
office ot noon, tho following line will be taken in

" roply to preass enquirles about

1. The only information which is now available
to thia Department about ‘ is through the nowg-
papears. Tho Department has no confirmation that
has left Canada or is on French torritory.

2a As a Canadian citizen | is free to travel
whorcovol he pleases and thero is no requirement under
federal law for a peraon in his condition to seek any
permission to travel abroad. If I am asked whether

will bo extraditoed should he jump his bail, I
will reply that this 4s & hypothetical question on

If I an asked whether 18 bocn the
gsubjoct/ of roprosentations by tho French Enbassy or
by this Departmant to tho French authorities, tho
ancu2y will be "no®.

[y ' ".2
C(/u,/é@? e Coeee s »3S5g 2/67
0/;11}4/6r1x Fo SHl e <Jx P e

N
davtn & Fla /i~ FKhe, AThn, c/mt<

000570



Document disclosed under the Access to Information Act -

* Document divulgué en vertu de la Loi sur I'accés a f'information
-2 -
A I should not reply either to any other

question, whizh has already been asked, on what the
Dopartment's attitude will be 1f s granted
political asylum by the French authorities,

5¢ If I an asked whose responsibility it wilil
be to extradite ’ maﬁ I reply that this would
normally be requested by the Attorney General of Quebec

to the Foderal Department of Justice. %,

Liatison Services Section

s.19(1)
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br. Poul Dlanc, Pirst Docrotary at tho
Prcnech Echassy, callod to oce o in ny officc thip
porning. Ho nglainod that, on bohalf of hio Govorn-

£ont, hs vas inforeally consulting writh us concerning
the following mattors

Thres or four Uonadisno, whon ho did not narma,

bad applied for asylun in Frangeo bocause thoir

gontinuod gtay in Canada wap boing wide Giffi~

cult dus %o thoir acsociation with ono or othor
of thy Jusbsc separatist uovernnts,

Bafore talking eny action in respoct of thspo applicationn,
tho Pronch Governrant wischos to have tho vicwn of ths
Canadisn Covornront cn an informal basis.

24 I« Blane went on to o:glnin that in line
with the gonoral principlen of acylun appliod in tho
Vestern world, France granted acylun to any politieal

- rafugeo on eondition that thao rofugoe would refrain

fron engaging in any further political activity as
lonn 8o ho remained in France., Ho said that in parti-
cular a at nuchor of Spanish roffumocs had boen
pornittod entry into ¥France on thio basis and thas

‘ this particular group of rofugoss had foumd difficulsy
in ﬁ:ilﬁn% tvith thio comditicn bocauce of thoir
nat clinationg to cnpase in politiesl ceotivition

¢! Ir. Codioux
I'r. Vorohof
. Buropcan Divicion [240ns
U.ll. Division Freses

D.L.(2) Division
™,

[}
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at loast to the oxtent anyway of writing poliueal
mhletS(

3, . Blano said that the French Governnmens

obviocusly found itself faced with o newr type of situstion

when it was proacntod with theso opplicatione for asylum

fron Canadions. He went on to otate that the inclination

of tha Franch Government was te grant these Canadians
aeylun on tho sarms baeis as asylun wae belng gronted

to political refugeen from other statos in line with

the genaral asylu principles follotrod by Usatern states.
Bewover, the French Governmont, before taking any
docision as to what to do about those applications and

having in mind also Ghs possibility that it might receive

in the near future rany moro similar applications wished
to have the informal reaction of the GConadinn Goverament.

4. . I teld Ir. Blanc that I had taken eareful

noto of his representations and that he would, of courge,

appreciats that I was not in a position to expross my
vicuws at this tims dbut that I would be corrmnicating
wvith him Durther aa asocon as possibla, )

R. Courtney Kingstone

Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés & I'information
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CONSULAR 7 rort
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$.19(1) .

Ottava, April 30, 1S63.

Acting I'ivector of IcTirration,
g:partmant of Citizenship and Imeipration,
tawa.

4 vhe kaz been roving
frca country to countyry, Cay corcelvebdbly at sors
future tirco try to enter Coanada. e think it vouléd
ba €Qesircdle, therefore, if our tuo Departrents
shonld give fcos prolinimary thousht to vhat chenld
be deno in such an eventuality cnd in due course
subnit tho tatter to our rsapcctive Hiniaters for
consideration.

2 hes recently obtained o visa

to enter Drasil, apd preps roports indfcate thot he
agreed net to enrage in any politicanl ectivities

during his sojourn in that countey. Thare ia nmd
indication how lons plans to stay in
Brazil. i Fresident of thes CIR

{Consetl Motional de la Resistance), an organization
which advocates the overthrow of ths present French
Governcant. The CHR ia dircctly lipked with the OAD
(Organization de 1'Armée Secrote) o terrorist groug

the main objeetive of vhich 19 ths assseeainntion of

the President of the French Republie, General do¢ Gaulle,
Thus ve baljeve it zculd be maintaiped that the

OAS-CHR constitntes & subversive organization dedicnted
to the overihrow of decocracy in France, _

3. If 1t 35 eventually decoifed that
should be donied entry to Canada, ve wonld casume
Bection 5 (1) of the Irmirration Aet might de consicersd
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opplieabls, or posoibly Section 5 (4). Ve attach copien
of the folioﬁing cerrogspondonce to gubstantiate tho
contentizn that | "~ could bo econsidored o porson
sdvocating or pretoting “subvorsion by foreo or otgar
poans of deroerotic goverrmant ..." urder Soction 5 (1)
of the Troinrotion fetr Tobassy Pards letters, o, 2

of Januiry 2, 1962, To. & of Jonuary 2, 1962, 5b.

of tareh 29, 1963, Regavrding the pespibdle applicability
of Soection § (4), applying to porsons vho have boch
convicted of or cdnit having comnitted eny cerico
involving roral turpitoede, w0 attach Tobagay Paris
wolegran 834 of Juno 18, 1562.

L, VYo should bo glad to know 1€ you think $%
could bo caintairod gutconsfully--in the ovent that oup
Iinistors vwill vigh to keop _. _____ . out of Conodg--
that iz prohibited fron entoring Copada
tndor Joction 5 (1) o peasidbly Soction 5 (d) of tho
Ir~4eraticn Act. Uhich cection, in your viov, 4o nove
appiicablo?

5 If the Govorooent doeides that

sheuld not stay in Canada, vo think it would bo castier
to offcet thin by trying to provent his cdmission in
the first ploco sinco, ones on Conadion torritory, o
conid appeol a doportation onder and involve your
Domastrent in extonsive court asticn. If you apgres
with thip vievw, w2 agsury thot all trans
cerpanics vould have to be varnod that
insdnispible to Canuda, possidbly by o pudlic anncuncs-
pent. Uould you considor such ¢ courso; if favoured
by owr !inigters, to bo fossiblo ond dosirable?

6. Ye shall gond you our furthor vicvs aftar
kResring fron you on tho points raised in this
perorandr.

s.19(1)

ROBER CHATT

tnfer-Jcorotary of State
for Ixtormal Affoirs

000575



s.19(1)

I“ll Div.
Europesn

Div.
D.L. {2)

Document GRARLALA R ﬁ%MMaﬁon Act -

Document divulgué en vertu de la Loi sur I'accés & l'information

Mr. Cadieux CORFIDENTIAL
{through Mr. Vershoet) April 11, 1963
Consular Division f 557E§£x~25 S
| ]AQ:_
b

Possible Entry to Cansds of

At ¥r. Vershof's requast, vo grs reviewing
below the problem Wo might be faced with should

25in entry or saek entry to Cannda. This
menorandum has daen sesn in draft by Furcpesn and
lagal Divisions and thelr amapdments have besn incor~
porated in i¢,

24 Wo understond that
Portugai but has obtained a viza $o enter Dramil.
L . 4s Preaident of the CER (Conseil
Hational 4e 1a Renictence), an orgenigation which
advocates the overthrov of the presont Freonch Covern«
mant. The CNR is generally believed to be directly
linked vith the OAS (CUrgsnisation de 1l'Armée Gpcréte),
a terrorist group whose main oblestive i3 tha
asgagssination of the Presidsut of the Srench Pepublile,
fenorsl de QOaunlle. It can be saild that the OAS-CHR
{ng our Zmbasay, in Paris describes the iwWo groups)
sonstitutos a subvercive organiration dallaved to be
dodicated o thoe overthrouy of democracy in Francs.

3. I% could tharafars be maintained thaj

is prohibited fyon entering Carada udey
Baogion 5 {1} of tho Iemigration Lot vhich raads as
followsst

“5- RO parsonm .s+4 shall bo admitied to
Ganada 42 ho is n monmbey of any of the
followsny clagses of parsoass

(1) persons who ara or have besn, at

any tims defore ovr after the ,
sonmencsment of this Let, membars of
or asso¢iated with any organirzation,
gro:g or body of any kind ecncerning
which there are roasonable grounis
for balieving that 44 promctes or
adveecataes or at ths time of such
nambarohiy or assooliation promoted o
advocated subversion by force or other
maans of demoeratic governmont,
institutions or procesuas, as they are
undorstood in Canada, except persons
vho satisfy the Hinister that they
hove ceoased to be members of or
associsted vith such organizations,
groups or bodies and whose admisnicn
would not be detrimental ¢o the
socurity of Camada.®

912
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¢ ., Wa boliave that ssction § (1) of the

Icdgration Act 4 naro Eelavnnt than zny other
anction. S=rticn Y “porcons Who hovo been
eonvicteld of comaittins any criras 1nvolvins mcrul
tpitvde®) uvcuid not be auppiicadble since
knuwledgeg has not bton 2nﬂie%
absentiu Ion any erimg. fectlon § (p) {"pcrsnnr
vho e@e NOt ... Dona £ide izmigrants or Aoh~
Apirrants™) 4n tho cost alleexbraoing clause but
we doubt that 1t cculd be sucesssfully maintained
that vas not o dona fids nwh~inigrant Af he

celained 1t vas hiz intanticn €0 romain In

amnila for o =usoly temnerary povied. It uonld
appnnr, tharatore that rolianca rust be placed on
¥ {1) of &k Imﬁam&z Act,

s-19(1) 5. By divcotive of itio Iirister of Citizen~
ship and Immipration, Fronch citizans are among
thozo vho do not regtiro vizas fur ron~icminront
entry to Canads. ?hﬁ?ﬂ wsmld thus o no vay ¢o

TvInt landine on Canadion forritory,
tnless of courss a transportation corpany decided

- copt hin as ¢ pucaener. In wigw o
veoond trcnsvnrtation cormponics nisht
fo 183 proshion of imouiring of the Canadisn
Oevarnent Whother would be adnittod
heforc selliny biu ¢ tietaty on the othor hund tﬁe@
wirht not. If the Goverrrent wished to ensure $nse-
far as y-oeidle that vould not lend on
Canadian terpitory, 3il tranarovintion cempanies
would have to be verned, posaibly by a pudblie
annsuncement.

6s . . shovld lond en Carndian
territory (either auatrary to, or in the chzenee ofy
& govarnzont directzva). he werld bs publect to
dorcertatiean as a movves of the rrahibited clonses
unier the Imzigratioh Act. He wetld hevever hava
trn right of :graal und, unlesﬂ ho entored divced
o the ttates vould be lropt 4n Japada
pendirg o - b R erecal. The effico y of
ths &aportation cxder 1szued would dopend on !
avidaree thnt e¢crld b produted to snhstantiata the
claim r=¢o in p.ragraphs 2 apd 3

7s In theze clirgurstancas,
erder to retain in Concda might coRceivanly aypeal
for political asylum, is vculd introduce o nevw
elerment intc the sitnation and fegtion 5 (1P of the
Irztigration Act veuld have ¢o bdo balonced apgoinst

| roscibls elain of polities) secution
and do-estic pol:tical considerations cipht enter the”

picture.

2. If. on ths othor hand, the Covernment uwished
to admit this would have to be fGone undsr
Ministerd stedl by the Minister of Citigea~-

ship and Imm;grnti if it vers ostadiished that ht
cama within the prﬁhibitad classes (Seotion 5 (1) of
tho Iemigzratio

0. i . _____ _ véve granted permissiconm o
sntur Concda oy scught entry on a 6laim to 1itieal
asyluu" the question arises vhether his sctivitiess
while in Canzde could e eircuunsoribed in any wvay.

vel
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g logal Divisfon's covorandun of July 7, 1953 /states /A‘/M‘V{
that under intornationn) 1oy Cannda hap & reaponsi-
bin:ga..o provent ard punish tuo types or noto enly,

cetting 2 foot of hostile editions o
bj ottonpto on tho 1ivos of political oppononts.
Tho €£4rnt type of not ray bo provonted undor thoe
cathority of tho Poroipn Dnlipteont Act and thy
Dxport ard Icport Poridts Lete Thoro vould not
grpoay to bo any rroviaien in ths Cancdian
Crininal Ccdo for caforeing the noocnd of these
intorratienal obliprations, Thoero 48 o rrovicion in
thy Crininal Coito prehibiting acts vhich diasturd
tho pooco 4n Commdo, but 1t oight be 4ifficult to
olnin that by plotting to ovortheoy tho Feonch
Govorroeant veudd bo ¢omiing o distor~
tanes in Consda,. rOOVOY, Lopal Division has
aseortained that the peovinion of tho Crindnnl Cods
vhich prehibited publication of any 1libal en ¢
soveroinn authority of ¢ foroign state is no-lonpor
in effect (parograph 10 of Logal Division's
cocorardual. Porhaps the only control tiunt could
bo ocxoreiced vould the theeat of doportation
urdor tha Irdpwotion 0% oo 2 £rbor of tho prohi-
bited claosses, cthould Iy, Bidanlt cnrago tn
urdesirable uuti\fition.

10, = Clicorly, Af tho Government dscides thag
onlﬁ not stoy in Cenada, 4t veuld bo
cacior te¢ a:fc;at this by trying to provent his adrdge
gica In the fivat ploes, sinets onco cn Cancsdian
territory ho could amnl o dorortation orfor ol
invelvs the Govorrzment in oxtensivo eourt cetlion.
Your inotrvationg veuld by opprocisted, §f you
thinkt this pattor should bo puwouved.

oL
W AT

e £
2

Consulcy Divisicn.
s.19(1)
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Logel /3 0,Parry/D8

In your memorandum of June 34.'1983, in order
0 assist in determining what should be the Canedian
polloy oconoerning this and other siztlar ocases which

¥ arise, you have roquented the viows of this Division
the.fbilawins questions: ’
t

suing that ovidenoe ware rorthceming'to
atablish thet o revolutionary group wanted tog

}a obtein arms frem Ooradag

b) overthrow a friendly government
h{ fbmna&

(6} plot on Cenadian soil to sspassi-

' nato @ friendly Hoad of Stete,

vhat in these oirsunotances,

(1) ‘ohould be the attituds of the
Sanadien Govermment undar i{nternational
low op the cemity of nationsy and S

(41) what steéps should Cansda take under
domostio law to prohibit the entry _
of sush persona, deport them or
prosooute them under the Griminal Code .
el Ganada, -

- en The duty of a state to prevent the coumiselon
within ito territory of asts injurious to foroign states

- - do0s not imply an obligation to ou proze all sush oonduet

' on the part of private porsons as is inimisa) to or eritical

LR N g
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of the rdiginme of a forsign state. In brief there apf
to be only two inctances where state rQSfonaibllity

o{earl?‘unﬁiéaﬁ‘unnwr'buntamnry international lawi

(1) A state has the duty of rostraining
.. .persons resident within its territory

from nnfaging in such revolutionary
activities against friendly foreign
stetes ap amount to organized acts
of force iam tha form of hostile
expeditions sgainst the teorritory of
thoge states,

(8) A state is alao obliged to repress and

to discourage aotivities in which attempts lq . ‘

egaingt the life of politisal opgonenta
ars regarded a2 & propor means o
revolutionery aotion,

penhein { to aw  Vol.X (1047) at «260) suggests
at staton ma ao ¢ uader & duty to prevent and suppress

any aubvaraive aotivity whioh involves -wilful destruction

or damage to publio property of a foreign government, althoug

ho oites no nuthority for thin oontontion.

Se : At the present time the Quty placed upon & state -

(Dto prevent subversive sctivity egainst a [

ign government
in the form of arme¢d hoptile expsditiona o%?ﬁttemgts on ,
the lives of political lesdors is derived from customary

International low., From vimu to timo attempts have been
- mede at oonvential agraemeut: S

{1) Fallowing the auaaaainntion of King
Aloxandey Y of Yugoslavia in 1934 the
Lloague of Nations undartook the preparation
gr ? cgnvaatioa for the ngvent;on and a

un{ shmen orrorism which was opene ,
Ffor vlgnature in Article I affirmed
"tho prineiple eof i{nternational lew in
virtue of whiech it 1a the duty of overy
3tato to refrain from any aot designed to

ensourage terrorinot sctivities direoted
against enothey Btate and to prevent the
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ua-

aots in whioh osush motivitiso take
shape”, while in suggesding artieles
the aontrunting parties undartook to
frevent and punish variouns cotn

Anoluding:

{1) Aots oausing death or {njury A_L.:
to heads of states or to porsons
holding afu.hliﬂ podsitione whon the

aet is Alresicd ségainet them in

thair publie aapanttyg

1§) Wilful deatruction of or
ge to pmbu.e proportzr of anothor
otateg -

(114) The mnmo%m'e, obtaining,
pocsossion or supplying of arme,
ezmunition oy explosives with a viaw
to tho oosmission of en est of sSayro-
pism {n any oountry.

Altho aigndd by 30 otaten (nut including
Ganoda) thio Couvention han never ocms
{nto foxrge,

Axtialo X of m Panmémerlaan Somvepd! '

1ng pal > BBo all m@nna at

tholr dim amnl to provens tho inhabitanta
of tholy t@rri&ory netionals or eliens,
fr@m artioipm%ing in, srossing tho beundary

1ing from their Sorritory for the
pnr 9 of staprting or prometing olivil
atrife., The partigs also undertuke to
Lorbid, so long as the balligercnoy of thoe
rebols has not beea yroesopniced, traffio in
arns and wer materied oxoopt when intonded
for the govornmont. This Uonvention is in
fores Loy tho United Btates and osrtaln or
the Latin Amnriaan 8%EteB.

LN N ] 4
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B base for military or navel opergstions ggalnet another stete.

|

(8) -

4, Profosn
» ! \. ato i .:‘-.. n o

3T Pp. 105
intermational

2 A DL
ng Acainst Forsisn ttate
ey e " ar - AL
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w o .
,‘ >, ! !, i._ L3, AW 4413 "u:ux!:‘ AL R p"J |
%) 8 yropayed by She Invéernational wr"’)
Law E%mim in 1949 providcs that

every state has tho 4uty to provent the K) .
organixation within {ts territory of

aotivitien caloulated to foutent odvil
strife in the territory of cmother State.

or Lauterpooht ; avelut

plim, Vol.82 AuJ. e
Gt Loy oxaniy LG {nternal uad ’ -
practics of states, oonoludes thet epart from | -

ik
a0)

the duty of proventing hoatile expsaditions and gttsmpts on

o other atat
doad not fall
stato is doun

_opphnonto, atados are not bouad to

i B

the lives of pollitie
| mmramw. ‘the soxniosion of aete injurious .

os. Ia pertioular, yovolutipoary propaganda ” ,
within . BOOpO 3f romlutionnry?::w whioh @

4 to provond. " ' -

3. Tho duty of atotes with rogird %o hestilo oxpeditions
in tins of poavo 4s net o oonooquandd of the other stetols

rizht of ind
interferad wi
rathay the »a
the bterri

Tho law of he

noutrality in relaticn to .an.aotual or impending oivil war,

a state i» fully ont}

endanse which cannat, logle in eny way bo

or inpaived by aotd of individuels but 4
galt of tho willeostablicshad oustomary rule that
of & ntato must 1ot do nilowed %o EBsrvo/as a

atila expaditionn 2p aothing clse than the law of

gerd to zrepamt.im end sonspiracios to murder,
dod o oclaln from other states a yeasonw

able measure of protestion from this particular kind of revos

lutionary aot
protesting th
upon a8 gtate,

one, which {t

obligations,

' , if coming sol

ivity, Ho unreasonable burdem of specially
¢ life of foroignors mbromd is theredy imposed
Its nole duty is to give forofigners abroad the

seme protection from assass a&manunot a greater or & ppecial

affords %0 thooe recident within its torritory. .

7. Apsrt from the two kinds of revolutionary astivity
referred Vo above, i{nternationp) lavw {mposes no further

All othar forms of yrevolutionary action, cannot
oly from private individuals, furnish a agi'ﬁimu%o

LE R J B
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cause of oomflaint heoanso tho duty of rsapeot which a
state owos, in international lew, to the gonstitution:
and governmont of another countyy in a negative oneg

it is not a duty of aetive protection of a rogime whioh
roy bo eithar distapteful to tho ovorwhelming ma jority
of it ovm oltizens, or a mattor of sompleto indifference
to them. The foreign governaont itsalf must seoure this
end, either by adeoquatoly onforolng itas own laws or alse
by ereating roasonable gonditions for the fira establishment
-of ita oonstitution and goverament. - 4

Conglueionss

8. Assuming that evidonoe woro forthooming to eatabdblish
that a group of private porsons within Cenndn weore
planning an orfanizad anct of forse agninat 8 friondly

n the form of & hostile oxpodition, oy ST
weére plotting the easassination of & friendly Hen& of ll
State or some other polislcal oppoment, tho Oanadian
Govornment would be _responpsible in internaticnel lew

irﬁf*BYGVﬁEfI%g_Ekgﬂgﬂgota and for punishlig theuif-they

g n¢ ruleo of international law which

| ohlig:m the Capadian Qovernment to prevont the export of

arms 10 & revolutionayy group abroad,. Conasda could not

be heid internntionally responsible in this regard although
tho rt a xmﬁggg géxm% B %gg of 1947 onables us to .
prevant and pun any such attaempt. : -

9. Undar eustomary international law therefore Cansdian

responaibility 1o t6d to proventins and punishing -

the sevting on foot of hostile expéditions or SrLTURpts
o?wﬁﬁxii‘qq;"ﬁjﬁgggggpt“mfﬁilure to exereise

puoh Poaponsibiiity would give grounds for a oleim on

the part of the {njured state, A ptato is responsible

Af 1t culpably omlts to prevent theae acts on the part

of private pareons, Xt i equelly reaponsible when,

notwithstanding due diligoned heving been exeroised, injurious

#ots have been porpotrated and tho duty of the state is

Lipited to apprehending snd punishing the individuals res-

ponsible. Espeolally, the state will not escape llabllity

{f its governmont has failed to. ennot suoh lawe as would

enabls the administrative or Judiclel authoritles effectively

to, prevent or repross such eats,

949 e
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1o, International lew 18 not conoerned with the manner

{n whioh states eleot to moet this duty sz0 long as the

lawy ara adegquate to prevent hostile aets or to punish

them after they have ooourred. The OCanadian lews appoer

Lo be adsguave for this purpose. The Yoreign Xnlistment

Aot of 1037 makes it cn offence lor any person, w n

Tanade, to prepars or £it out eny military, navel or air

expedition to proceoed against the dominiona of &ny friendly

atate. The export, or atteapted export of arms, munitions

or war material 18 oonsrollad under the gwovisiona of the

Export and Import Pag%;ts Aot of 1847, The poasession of

irearms and othar ollenoive woapons without a permit or ,
roglatration sertificato {s prohibited under Section 115-129 Bowr
of tho Oriminal Code. Ninally nlthough Cenads has no duty ;&“' .

in intarnationel law %o evon revolutionsry propagenda

the publication of eny lfral on a person uxeragaing.sovaéolgn ﬁ:f::lif:
suthofIty ovor a foraigh state 1s an offence undor Seotion .
135 of the Oriminzl Qode, ’ R =
Aotion undexr Domestle lews | |
1l.  The scoond quenbtion concerns setion whioh might be

teken wnder Sanadisn denmgstico law when there are reasonable
grounds for belief %het & group of persens in Canade are
rolsing & hostile oxpodition or plotting the assassinstion

of a foreign politioal epponent.

Gxport oT eras TTom Conada Tor these purposss ox with the
aim of supplying arms to a ravnlutionary group abroad oan be .
provented under the Export ,.-,-___”._4-_ Permits Ast, ond the
relsging of 5 hostile ¢xped’ ’ fore{gn state would
bo un offenos under the Forsign Enliatmant Aot _of 1937, In
both cases the porsons pe 61bId would be subject to orimanal
proceedings under the Uriminal cada.

14, As prepards preveuting the entyy into Ganade of such
peracns, Comsular Division haa pointed out in their Memorandum
of June 23 .%o your Division, that wnder the Immiprstion Aot
1958 it is mandatory for residents of sll Latin Amgricen sounw
irt@s to obtaln non~immlgrant visas before entering Canzde

gnd vharefere 1t would be posegible to reatrist the entry of
undezireble visitors from these ocountries by refusing or
deferring visas,

LN ?

000584



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'acces a Pinformation

i

- T -

13, Apart from vise control entry into Canada osh only
be prevented if the persons cone within one of tle prohi-
bited olasses linted in Section § of the new Immigration
Aot. The prosedure is as followsi

If thare are roasonable grounde for bellaving that
a person seeking entry into Canade oomes within one of
the prohibited olasnses Lin Seotion § of the Act, olther as
the result of intormation given to the Immigration Branch
or ruvesled {n the examination by the Immigration Offioer,

{1} the porson may be refused entry and returned to
the country fram which he entered Csnasda as a
rojesct. 1n suoh a case there is a rigsht of .
eppoeal but if the peraon entered from the United
States it (s customary to send him back to the
United S8tatgs pending oconsideration of hia appeal,

{2) the person may dbe detained by the Immigration Offiocer
and reported to a Speoiel BEnquiry Officer, The
Bpeoiel Enquiry Officor has powar to order the
deportation of such & parson if he degides after
sgquiry that the person ocomes within & prohibited
clasa, An appeal may be taken sgeinst & Deportation
Order to the Miniater, whose deoision {8 final.

It should be noted that there is one exception es
regardn the olasses of prohibited persons llatsé in Seoction 5
of thae Act. Seotlion B provides that no paerson, other than
a2 psrson referred to in Sub-paction 8 of Zection 7, shall de
admittod to Canada if he 18 & nsmber of any of the claases -
of persons referred to in that seotion. Oub-gection 3 of
Section 7 provides thet the followings persons may be sllowed
to enter and remein in Canada es non-immigrants: ‘

(#) persons authorized by the Minister to enter Canada
for troatment end oare at &ny health resort, hospital,
eaniterium, asylum or other plece or tnotitution
for their cure and care ond, after entering Canada,
whilae they aye actually under sush trestment and oere;

{b) persons passing in trensit throupgh canaﬁn undor
escort or puard;’ and

(o) holders of a permit,
EY N 8
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As Tegards entry under permlt, Seotion 8 of the Aot
provides that the Ministor may issue & written pormit
authorizing any person %o enter Canads or, belng in Canada,
t2 remain therein. The pormit shall be oxprasaod to be
" in force for a speclfied poriod not exoeseding twélve months,
and duriar the time that it is in foroe a permit stays the
exeoution of any PDeportation Order that may have been mado
againut tho person oconcoerned., The Miniaster may at any time,
in writing, extoud or concel & permmit. Upon the cancellation
or expiration of a permit, the Minlater may make a Depor- J?,
tation Order respecting the person conoerned and such peraonf*“
has no right of sppesl from the Deportation Order and ahall
be dsported as soon as practicadle,

Ir, after a person has been permitted to enter canada,‘
& report Or oomplaint is made to the Uireotor of the Immie -
gration Branoh that sush peraon was & zmember of a prohibited
oleas av the time of his admission he may be doportod under
eithar of the tollowiag proeadnrea: _

(1} The Director of Immigration, efter receliving @&
report, will direct en onquiry to be held {f he
conalders suoh action to be warranted, If the
enquiry results in a dscision by the Speocial
Bnquiry Officor that ths porson was e membar of
o prohibited olaes at.the time of his admiussion

-~ into Caenada an order for his deportation will be
gnda. An appesal may be taken from the Deportation
rdar,.

(2) If the person i8 & non-immizrant the Minister of
Cltizenship and Immigration is empowsred at any
time to deolare that he hes lost his non-immisrant
stutus and to meke a Deportution Order epainst him.
In this cane there 18 no right of appoal, The
Minister has full disoretion, in sucih & cave, to
act at any time on whetever inrormation he oonaliaexrs
sulficiont, R :
Deportation is nowmally sarried out by Deportation

officsrs of the Immigration Eranoh of the Department of Cltizen-
shlp wnd Immigration who have authority to call upon any conse
table or Papoce Ofrfcer (federsl, provinecial, or munioipsl) to
.execule & warrent or order made under the Immirration Aot Tfor
Lhe arrest, qetuntion or deportation of any person,

D P 000536
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) by roasgsn of their being maenm
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engage 1a oy advecate aubversion by foreo or othar means
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Goncluaionst

14, An indicated chove the simpleost mothod of excluding.
porsons from Latin American ccuntries from entry into B
Connda whou there are reasonable grounds for bdalioving
that they plan to obtain arms here, raisc a hostile oxpe~
dition or plot cezaseination, woula poum %0 be by refusing
to 1gaue them non-Lrmiigrant visas for entry into this
eouniIy. |

15, Apart from visa oontrol, eatry ocan ba refused if

they can be brought within eng of the probibited olaesses, \
cspooially paragrsph (m) of Scotlon 6 - "persons who have
engagod in or advosatod or condoerning whom there are
reasonable grounds for belicving thsy are likely to

of demcoratie government, inotitutions or prooesses, aa
they are unders$ccd in Uanada",. Thore are odvious 51!:1-
oulties 4n applying this toat to tho governments of some
statas, ' ‘

e

/

out if the porscons wore mondbers of o prohivtited class at

the time of thelr eantry into this ocountyry (or if they have,

sinoe thoir admission to Cenada, booomé persons who, if -

thoy wore applying for entry, would be rsfuced admission
Eera of & prohibited olass

Sgotion 5). -
17, It should bo notaed that the ultimate decision as

. to whethor @ porson 0omes witbin one of the prohibited clasgses

rosts with tho Minfstoy of Oitizenshiy and Immigration since

he bas the final dooision on any eppeal against a deportation
oridor, Tho Minister's 4isopotion 1s particularly wide in the
case of porocnt who have enterad Ounadae es non-immigranto. J
He has, Tor exauplo, ths powar to maXe a deportation order

at sny tiame, from which thero 13 no appsal, against any

408 10
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non~lamigrant who, in his ogin%on engages In, advooates
or 1s & member of or aesoclated with any organization,
g£xroup or body of any kind that engeges in or advocates
subversion by for¢e or other means of demooratic :
reveranent, institutions oy processes, as Lhey are .
widerastood in Canada, S

L

J. P. ER!CHSEN-BROWN

Logal Diviadon.

000533



']
£

Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur 'acces g l'information

L I e S
Legal/0e Vo Colefmwid ..

. ' Wy b

AMERTCAN DIVISLON . O comrr HTAL
JIRION DEVIOL [ COFTIRIIML
. _. | . | May 24y 2957
 Legad Division ‘ S Y ..(_.»..-—'__[-[/4
. Lotter Noe 92 of Aprid 5, 1957 -
. . 6 (7‘ B “-.__

from the Conadian Ambassador,Caracas,Vonee -
o Ntk Mg _
Bx-Prasident of Argentina, Juan Pér’om @ ‘

R t{Tuf;‘{ _f"/o |

© o With referance to youwr routing alip of -m:‘x?r s 1957
in whieh ﬁu ask 1T wo might offor any comaonts on ih'e Dowora?
quastion paragraph 3 of lettor No. 92, I.am attaching a «
copy of a motorandun dated Januarx 18, 1 57, on the Intors .
national lLawr and Conventions axf‘?l cablo o the problam of the
intorforonco in the domnstic affalyrs of a foreipn couityy by
& Canadien radio statlon which has allegedly broddeast attacks

¢

" on Prosident Lisenhower and the Ropublican Party to Dotrols

audiences, which was propaved in thle Division and which I -
believe containt matorial rolovant %o Mr. Dowers! question, -

2. " I should also 1ike to add the following’ extract
{gizg Qp iﬂ;h@im - Intornaticonal Law,Vol. I, Scventh Bdition,
, 1 P0G ' S

., . The gowcallod wight of asylwitis nothing but the

competence of overy State montioned gbove, inforred
Prom 4tg territoricl supramacy, %o allow a prosscuted

- alion to onter, and to remain on, its territory undor _
ivs protestion, and thoreby to prant an asylum to him.

~ Such fugitive alien onjoys the hospltality of the '
Stave which grants him as{lum; but 14 might bo ncgessary
to place him wnder gurveillance, or oven $o intorn him
ot somo place, in the Interest of tho State whigh s -
geehking to prosocute him, For it s tho duty of ovory @
Stato to proveont individuals living on its tarxitory -
from endangering the safoty of another Stats by

000539
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cramniain# hogtile prediaibné by by'praparing
eormons crimmanngainst its Hend, menbors of -,
At rovernmmnt ‘or its property. And if 4 State
gran 6 asylun t0 a Erasamuted alien, thia duty

eamea of apaaial portances ¥ o

3. E'L poomg eiear from tha ahove that tha
actl.vitiaa of Paron described fu lebttor Nos. 92 would nob .

ba impmper' from the atandpoint ef ﬂ.nmrnmziml law. -

-

BILLES Sicorrg

© ‘Legal Division -
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0OPY lezal/Bi.Teo/sB Kbl

| \55 ithe pmb&m of Lhe ﬂ.and in £ho don ekl e affndve of

| &m.mm&mwmaﬁm uhdoh haa
allonodly brosdeast attacks o Propldont Bloenhoior end the . &
Republiean Party $o Dobrole oulaneesy |

S Accordlng U6 Lautorpochtts Opponhelm, dth editdon,
Tolume .%1955} ¢ gam 292, "che duty of a State to proveat -
tha cormlaslen wl hin $to territoe of nets Injurlous 40 -
forolpn Statos doas not imply an obligation to suppross all
~ouch attack on tho E‘am of privato gem{ms ag is ininlesble -

_ ko or critleel of tho ropiwo or policy of a forolisn Stator,
“Thun, for exsmpla, "thera ls no duty Lo s‘mrﬁreas rovolutionary
_propaganda on the hart of privatu poraous directed against -
a foyelgn Govemment®, Loutorpachi goeg on £0 poind out that -
Ugo long os Inbernational Iow provides no remedy apalnst o
abuges of ;{W«fzmmanml owar, intornational soclety camgb

be regarded ag an institution for the mubusl insurance of
astablished govarnmantots '

2,  (n the other hand, Louterpachd deos say ab page 282
of his samo edition that traditional International Law has
aseribed dertuly consomicnioss o the iw of Stabes ap
inhovont in tholr internatlonal porsonnllty, such as the
right €0 demand that thels Heads shall nob fo liboled and
alandereds Bub while a governmont of a State, ito onpans

ond ito sexvanty, avro bound in this mattor by rigld dutics
of rospuct and restiralnt, Loutorpacht cxprasses doubt as to
vhethior o State 1g bound to prevont its gubjects from cormuitw
bing acts which violava the dipnity of forelmn Stavtes, and

Lo p‘imis.lf thom £op aots of thot kind which 1t vag wable to
BPrevont «> Judge Lavberpacht goas on to oaubion that "4 State

s I 48 dnterosting to note thabt lauterpacht atates ina
footndte on pago 283 that many Stabtes have anactoed logice
latlon ponolizing defaration and 1ibols of forelgn poverne
nMoNtG. Ho0, ¢efs Bhe Rovieged Stotutes of Canads of 1927,
Chaptor 36, SoctGlon 135", Whis saction of the Oriminal Codo
of Canada which ho had quoted sbtated thnt Tevoryone is

ullty. of an indictable offense and lisble to ono ug@m*"w -
Liprisonment who, without Iowful Justification, publishep

N .
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~gust provont and pundsh such scts ouly ag venlly violate the
Henlty of a foroign Statas loewe eriticlen of npoliey, Judps.

ment concorning the ﬁ% attitude of States and tholr rulers,
ubtorances of moral indignation condemming Ammoral nets of

o fovolgn governmonts and tholr moharehs, nocd nelther bo Bupe
progaed sor punishod®, The pogition io difforent, of course,
whon the peroons in quesbtlion ave in governmontol seyvice or
otheririse assoeiatod with the govaramont of the sountry.

N From the above, 46 would apposr that Intornational :
Law duplios no obligabion on o State to praovont absolutoly . .
overything which might bo conaldered to constitubo a dangor -«

- for Loreig Statef, }"-homason behind thie is that o Sbtats :
should not be forced fnto the dmsesdble position, dangerounly
approaching intervention dn ibaelf, of a guardian of othor
Statest eonstitutions and. tranquillisy. “If thore wors such

a duty,; nony States might bocomo exposed to intermational -
somplicationa in consecuenve of tho fmportance of securing
a conviction by thalr gmﬂea and other jJudielal organg. ‘
other words, the Shoory geéns to bo that the sgope of this
lnd of law should bo a Jimited ono, rathey than that its
corprohonsivennss should oventually give rdse to complainta
and rononstrantass o

e - Conventionss Although neither Conade oy the United
Statos has boodomn a party to them, thore are aeveral oonvene
tieng relative to the parsidular gmhlm at lhands  In 1949,
thae CGonoral Assombly of the United NHaticng approved a fonvine
tien on thg Intornatienal Tranmmlegion of Wows and Right of
(orrectiont  The Comvention provides for some roradies with

any libel tonding to doprade, revila opr a¥poss to hatred and
contonpt in tho estination of tho poople of any foralmn State,
any prince o gex*zzcm axoraloing covereisn authority over

such Sthtety It mipht Em'mpss ba indieative of intemational
mc:mlﬂ.tg that thls goction was delebed from owr prosms S
Criminal Code, and no compayrablo provisiong wore lncorporated
into Its How that intornatloual propagands appoars to glay
suclt o largo part in preaont-day pouwer polivics, prosumably

1t would have been crbayacaing Lor the government to have .
such 4 provision an quoted above in tho Criminal Codes '

2+ Soo Gonoral Aspambly, Third Scogion, Part 2, official
Racords, 1949, pagoes 2L m ot pogs .
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rogard to publisation abioad of howe dcamiatzchna vhich, in -
Aho view of the c:cmglamin v State, are oltlier falsa and dite
torted or arg "éapabla of 1jlurin:?; ith rolations with othop
Staton or itg antlonal prostiss and digmity’s In such eannos
tho gomplaining dtato may submlt to the State whore the .
dagpotell Lo publishod 488 ovn version of che factse Tha
obligation of the latter 48 linited to the Cransnisolion of

tho corronted worglon to the nows ameney responsiblo fop a
the ordginal publication. If tho corrcgtion is not pubiichsd,
the Searotarp=Gonerad off the United Hatlono 4s under an
obligation Yo glve publiclty, throush tho information channels
at s dispoanld, both to the gorrectad vergion and to tha
erigdudl damateh ond ady comment of the Governnont vhore

tho dospateh was publishad.

Be In 1936, undar tho ausplees of the League of lations,
aq Intoroationad Jonventiion wia aisned concorning thoe uae
of braadensting n Ll Causo of Peace’s In that Convention
G Payteios wadartook to probibit the hreadeasting with
thoie territories of any transnission coleulated b Tanoon
Cof Ate inncourasy or oblhiorwiso to disburd intornabional
tnderstonding o o inclte the population of any territory
o asts compatible with the internal ordoy or the sccurity
of o berritory of a Umtracting Party.

Oy . The International Low Commlssion haa also preparod

a draft deolnration en tho piphts and duties of Staten which
g ob, hounvoee, boon adopted by tho Gonoval Assorhlye
Artlels 4 of thils draft declavation provides that “Evory
State hap 4 dudy to relraln fyom fonenting ¢ivil strife in
the toreitory of Gnother Stato, and to preyont, tho organlage
tion within dvs tdrrltory of activitien caloulated to fomont
such 6ivil strifaets Tilds article could have been Lwoadly
dnberprotod 6 have Incladod redig interfovence in the
donmoestie affolrs of a foraip Stovls

_ Yopald ﬁivinion
Junuary 18, 1957

i

Js  Boo Loogue of Mtlons Official Journal, 1936, page 1437
or Hulson, leplslation, v¢;1umc> 7, pass l-,()',—): » PAG
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|

Your memo of April & to iir, Gﬁﬁiﬁyxw_%"f

T e

Possible entry to Canzda of

e would suggest that pare. 2 of your cemo be
replaced by the following:

" 2. is President of the CRR (Conseil
National de la Résistance), an organisation which
advocates the overthrow of the present French Oo-
vernzent, Tho CER is gencrolly delieved to be
directly linked with the JAS ({rganisation de l'irnde
Secrats), o terrorist group whose main odjective
is the assassination of the Fresident of the French
Hepudlic, General de Gaulle. 1t c2n be said that
the OJAS-CHER (as our Embassy, in Psrisg describdaes the
two groups) constitutes a subversive organisetion
believed to be dedicated to the overthrow of demoe
eracy in France."

2. In para. 3 we would add, after the words *.,.ase
sdelated with any groups®, tho expression of Section 5(1) of
the Imaigration Act: "about which they are reasonable grounds
for believing that it promoges or advocates...®, as this
addition would extend the grounds for exclusion. Similsrly,
after the words “dezocratic governusni®, we would suggest the

eddition of the expression ™...and procesces':terrorisa is
surely not a democratic process,

3a iUe have no coznments on the other parsgraphs,

{original sig.ag by )
T« JEAW FOURNIKR

European Division.
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REF YOURTEL Vo460 NOV29

UNGA: 3RD CTTEE~ ITEM 46~ ASYLUM DECLARATION
ON DEC4 CTTEE ADOPTED ARTICLE | OF ABOVE DECLARATION BY 85¢ CbA)w

0-4( UX FRANCE LEBANON SAUDI ARABLIA)

2, ARTICLE COMPRISES FOLLOWING THREE PARAS:( A) PARAl: QUOTE TERRITOR-
IAL ASYLUM GRANTED BY & STATE IN EXERCISE OF ITS SOVEREIGNTY TO
PFRSONS ENTITLED TO INVOKE ARTICLE 14 OF UNIVERSAL DECLARATION

OF HUMAN RIGHTS INCLUDING PERSONS STRUGGLING AGAINST COLONIALISHM
SHALL BE RESPECTED BY aLL OTHER STATES. UNQUIOTE. THIS PARA WAS ADOPTED
BY 85¢ CD&AY-0-1¢ FRANCE). IT EMBODIES POLISH AMENDMENT L1038 WHICH
CARRIED BY 33=11=32¢ CDA) AND AMENDMENT L1044/ REV! ¢ REF TO COLONIALISM)
ADOPTED BY 70~0=14¢ INCLUDING CDA SCANDINA}{IANS AUSTRALIA AND UK

¢ B} PARA2: QUOTE THE RIGHT TO SEEK AND TO ENJOY ASYLUM MAY NOT

RPT NOT BE INVOKED BY ANY PERSON t;!I.TH RESPECT TO WHOM THERE ARE
SERIOUS REASONS FOR CONSIDERING THAT HE HAS COMMITTED A CRIME AGAINST
PEACE A WaR CRIME OR A CRIME AGAINST HUMANITY AS DEFINED IN THE
INTERNATIONAL INSTRUMENTS DRAWN UP TO MAKE PROVISION IN RESPECT

OF SUCK ITEMS?). UNQUOTE. THIS SELGIAM AMENDMENT (L1039 REV3) QUOTING
TEXT INCORPORATED IN PREVIOUS CCNVENTICNS WAS ADOPTED BY 38(: CDA)-
7-40 AFTER POLISH SUB- AMENDMENT ( L1050) HAD BEEN DEFEATED BY 28( CDA)=
15-44, IN A SEPARATE VOTE OF 20( CDAY-20( INC SOVIET BLOC)-45 WORDS
QUOTE WITH RESPECT TO WHOM THERE ARE SERIOUS REASONS FOR CONSIDER-
ING UNQUOTE WERE RETAINED ON BASIS OF CONTROVERSIAL RULING OF CHAIR-
MAN INTERPRETING RULE OF PROCEDURE 134. IT 15 LIKELY THAT A SEPARATE
VOTE WILL AGAIN BF REQUESTED WHEN ITEM COMES BEFORE PLENARY.

¢ CYPARAI: QUOTE IT SHALL REST WITH THE STATE GRANTING ASYLUM TO
EVALUATE THE GROUNDS FOR THE GRAMT OF ASYLULM UNQUOTE. THIS TEXT

0002
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GAVE RISE TO TWO DIFFERENT INTERPRETATIONS AS TO WHETHER QR NOT

RPT NOT A STATE WOULD HAVE TO.DIVULGE REASONS FOR GRANT OR REFUSAL
OF ASYLUM. THIS PARA WAS ADOPTWXD BY 59-4-24( CDAJ.

3. ON DECS CTTEE DECIDED UNANIMOUSLY TO TAKE UP DRAFT DECLARATION

AS SOON AS POSSIBLE AT 18 TH UNGA AND THUS CONCLUDED CONSIDERATION

OF ITEM AT THIS SESSION.
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SEVENTEENTH GENERAL ASSEMELY = THIRD comnrrrss. 65TH MEETING (AM)
UNITED NAT IONS, NeYe

THIRD COMMITTEE DECIDES TO CONTINUE DISCUSSION OF
ARTICLE | OF DRAFT DECLARATION ON THE RIGHT OF ASYLUM

THE THIRD (SOCIAL, HUMANITARIAN AND CULTUR&L) COMMITTEE THIS MORNING
DECIDED TO CONTINUE ITS DISCUSSION ON &RTICLE i OF IHE DRAFT DECLARATION
ON THE RIGHT OF ASYLUM (DOC.A’4752),

THE COMMITTEE REJECTED BY 25 VOTES IN FAUOR, 36 ABAINST VITH 16
ABSTENTIONS A FORMAL PROPOSAL BY SIR DOUGLAS GLOVER (UNITED KINGDOM)

TO COMPLETE THE CONSIDERATION OF THE ARTICLE IN THE TWO MEETINGS
TOMORROW, FAILING WHICH, TO TAKE UP THE ITEM AT THE EXGHMTEENTH SESSION.
THE VOTE ON THE UNITED XINGDOM PROPOSAL WAS TAKEN AFTER A LENGTHY
PROCEDURAL DEBATE ON HHETHER OR NOT THE COMMITTEE SHOULD CONTINUE DIS~

CUSSION ON ARTICLE 1.
- THE DISCUSSION ON THE DRAFT DEGLARATION AND ARTICLE 1 WAS SCHEDULED
TO CONCLUDE ON FRIDAY LAST.

THE COMMITTEE HAD ADOPTED THE PREAMBLE OF THE DRAFT DECLARATION ON
FRIDAY™™ AND HAD ADJOURNED, AFTER A LONG PROCEDURAL DEBATE, WITHOUT
TAKING ANY DECISION ON THE ARTICLE,

ARTICLE ! OF THE DRAFT DECLARATION SAYS THAT "ASYLUM GRANTED BY A
STATE, IN THE EXERCISE OF ITS SOVEREIGNTY, TO FERSONS ENTITLED TO INVOKE
ARTIGLE 14 OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS, SHALL BE
RESPECTED BY ALL OTMER STATES,"

FOUR AMENDMENT S HAVE BEEN TABLED TO ARTICLE i

(1) AN EIGHI~-POWER AMENDMENT ~= CAMEROON AND TUNISIA HAVE JOINED
ALGERIA, GUINEA, IRAQ, MALI, MOROCCO AND THE UNITED ARAB REPURLIC
IN CO=-SPONSORING THE AMENDMENT (DOC.A/Ce3/L+1044) == WOULD SPECIFICALLY
MENT ION "PERSONS STRUBGLING AGAINST COLONIALISM"™ FOR GRANT OF ASYLUH
BY A STATE.

{2) AN AMENDMENT (DOC,A/Ce3/L.1039) PROPOSED BY BELGIUM WOULD aADD
A PARAGRAPH TO THE ARTICLE SAYINGS.

"THIS PROVISION SHALL NOT APPLY TO ANY PERSON WITH RESPECT TO WHOM
THERE ARE SERIOUS REASONS FOR CONSIDERING THAT HE HAS COMMITTED A CRIHME
AGAINST PEACE, A WAR CRIME, OR A CRIME AGAINST HUMANITY, AS DEFINED IN

. THE INTERNATIONAL INSTRUMENTS DRAWN UP TO MAKE PROVISION IN RESPECT OF
Y.~ SUCH CRIMES.”

MORE :

"®PRESS RELEASE GA/SHC/1036. ‘ - 000599
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ﬁggg A BULGARIAN AMENDMENT (DOC,.A/C.3/L.1041) WOULD REPLACE THE

WORDe *"ENTITLED TO INVOKE ARTICLE 14 OF THE UNIVERSAL DECLARATION OF
HUMAN RIGHTS,” BY THE FOLLOWINGS

~PERSECUTED FOR STRIVING FOR NATIONAL INDEPENDENCE, FOR STRIVING
TO MAINTAIN PEACE AND TO DEVELOP PEACEFUL AND FRIENDLY RELATIONS BETWEEN
PEOPLES AND STATES, FOR FOSTERING AND DEVELOPING RESPECT FOR HUMAN RIGHTS
AND FUNDAMENTAL FREEDOMS, OR FOR ANY OTHER ACTIVITY, EXCEPT IN THE CASE OF -
PROSECUT IONS GENUINELY ARISING FROM NON-POLITICAL CRIMES OR FROM ACTS
CONTRARY TG THE PURPGSES AND PRINCIPLES OF THE UNITED NATIONS,”

C4) AN AMENDMENT TABLED BY POLAND (DOC.A/C¢3/L.1040) WOULD ADD THE
FOLLOWING PARAGRAPHS TO ARTICLE I3
"Il SHALL REST WITH THE STATE GRANTING TERRITORIAL ASYLUM TO DEFINE

" ITS REASONS FOR DOING S0.

"IT SHALL NOT BE PERMISSIBLE TO GRANT TERRITORIAL ASYLUNM TO
ORD INARY-LAW CRIMINALS, WAR CRIMINALS OR FERSONS GUILTY T OF CRIHES
AGAINST PEACE AND AGAINST HUMANITY,.”

THE COMMITTEE HAS ALREADY DECIDED TO CONSIDER THE REMAINING FOQUR
ARTICLES OF THE DRAFT DECLARATION AT THE EIGHNTEENTH SESSION.

THE COMMITTEE WILL CONTINUE DISCUSSION ON ARTICLE § AND THE FOUR
AMENDMENTS TO ARTICLE 1 WHEN IT MEETS AT (0830 AM AND 3 PM TOMORROW.

HS305P 3 DEC 62 i
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17TH UNGAz3RD CTTEE:ITEM 46 ASYLUM DECLARATION

FRI NOV30 CTTEE ADOPTED AS A wao@a PREAMBLE OF DRAFT DECLARATION

ON RIGHT OF ASYLUM BY 82 (CDA)~C=2.TEXT ADOPTED INCLUDES CAIREVISED
TEXT OF PREAMBULAR PARA1 CONTAINNIG ORALLY AMENDED VERSION OF

SOVIET AMENDMENT L1043 REVI (45-21(CDA)-0«2)> AND (C) PREAMBLLAR
PARAS 66(CDAY-D-18 CONTAINING PART (A) OF BELGIAN AMENDMENT L1039
REVZ AS ORALLY REVISED BEFORE VOTE €40(CDA)=16-27).PART (B) OF ABOVE
AMENDMENT WAS WITHDRAWN. '

2,UKRAINIAN USSR REQUESTED SEPARATE'VOTE_GN WORDS QUOTE MEMBERS OF THE
UN AND MEMBERS OF THE SPECIALIZED AGENCIES UNQUOTE IN ¢C) ABOVE
THESE VORDS WERE MAINTAINED BY 59¢CDA INDIA PAKISTAN) 8 (SOVIET BLOC
COUNTRIES CUBA UAR) AND JQTM -

3.AFTER PROCEDURAL DEBATE AS TO WHETHER CTTEE SHOW.D ALSO VOTE ON
ART1 UKRANIAN NMOTION TO ADJOURN WAS CARRIED BY 34-20¢CDA) =1 4.

4.MON DEC3 CTTEE CONTINUED SAME PROCEDURAL DEBATE THROUGHOUT

MORNING SESSION.UK PROPOSAL THAT CONSIDERATION OF ARTICLE i BE
COMPLETEE IN TWO MTGS DEC4 FAILING VHICH ITEM SHOULD BE RECONSIDERED
AT 1BTH UNGA WAS DEFEATED BY 36-29¢CDA=16.DISCUSSIONS ON ARTICLE

I VILL THEREFORE CONTINUE IN MIDST OF STRONG PRESSURE FROM

SOVIET BLOC AFRO-ASIANS AND LATINS THAT CTTEE COME TG VOTE ON

DRAFT ARTICLE AND RELEVANT AMENDMENTS AS SOON AS FOSSIBLE.
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PRESS RELEASE GA/SHC/1035

SEVENTEENT H GENERAL, ASSEMBLY - THIRD GOMHITTEE, 63RD MEETING (Pﬂ}
UNITED NATIONS, NeY, - -

COMMITTEE CONT INUED DISCUSSION OF AMENDMENTS
TO DRAFT DECLARATION ON THE RIGHT OF ASYLUM

THE THIRD (SOCIAL, HUMANITARIAN AND CULTURAL) COMMITITEE TKIS
AFTERNOON CONTINUED DISCUSSION ON THE PREAMBULAR PART AND ARTICLE |
OF THE DRAFT DECLARATION ON THE RIGHT OF ASYLUM

SEVEN AMENDMENTS™” HMAVE BEEN TABLED TO THE PREAMBULAR PART AND
ARTICLE 1 OF THE DRAFT DECLARATION. THE MEETING OF THE CONMMITTEE
UAS ﬁDJOURNED EARLY AND WAS FOLLOVED BY THE MEETING OF & SUB-COMMITTEE,
IN AN ATTEMPT TO DRAFT A JOINT TEXT FROIMt THE SEVEN AMENDMENTS.

DIFFERENT '#¥ODALITIES OF ASYLUM SHOULD BE TAKEN INTO ACCOUNT

CESAR A. PANTOJA (COLOMBIAY, OPENING THE DISCUSSION, SAID HIS
DELEGATION DID NOT DIFFERENTIATE BETWEEN "DIFFERENT KINDS OF ASYLUM,”

HE CONSIDERED IT DESIRABLE THAT THE DECLARATION SHOULD TAKE INTO
ACCOUNT THE EXISTING PRACTICES OF ASYLUM,

MRS, MARIEETA Po TREE C(UNITED STATES) AGREED WITH THE REPRESENTATIVE
OF SAUDI ARABIA THAT THE DRAFT DECLARATION SNOULD BE “SINPLE AND
INTELLIGIBLE."

HER DELEGAT ION WANTED THE DECLARATION TO DEAL ONLY WITH TERRITORIAL,
AND NOT DIPLOMATIC, ASYLUH,.

THE REFERENCE TO ARTICLE 14 OF THE UNIVERSAL DECLARATION OF HUMAN
RIGHTS MADE IT "SELF~EVIDENT™ THAT THE DECLARATION REFERRED ONLY TO
TERRITORIAL ASYLUM,

SHE COULD NQOT, THEREFORE, SUPPORT THE POLISH AMENDMENT (DOC.
A/Ce3/Ls 1059,

HRS, TREE SUPPORTED THE BELGIAN AHENDMENT ¢DOC. A/C.&/L.lﬁ&S/REV.E).
HER DELECATION WOULD ACCEPT THE PERUVIAN AMENDMENT PROVIDED IT YAS
MODIFIED TO STATE THAT THE GRANT OF ASYLUM WAS A "HUMANITARIAN ACT,”

Yo Ae OSTROVSKI (USSR) REITERATED HIS DELEGATIONS DESIRE T0
INCORPQRATE IN THE DRAFT DECLARATION THE " PURPOSES PROCLAIMES"

IN THE CHARTER.

THE SOVIET DELEGATION WOULD, HOVEVER, AGREE TO SLIGHTLY MODIFY IIS
AMENDHENT (DOC. A/Cse3/L,. 10433 IN RESPONSE TO THE CONHENTS HMADE BY
THE FRENCH REPRESENTAT IVE,

THE SECOND PART OF HIS AMENDMENT, MR, QSTROVSKI SAID, WAS COMPLE-
HENTARY TO THE PERUVIAN AMENDMENT (DGC. A/C.3/L.1042), HIS DELEGATION
FAVORED A “FULL EXPRESSION® OF THE AINS AND PURPOSES OF THE CHARTER
IN éHﬁEPﬂEﬁHELE OF THE DRAFT DECLARATIGM. 000604
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HORTENCIO Jo BRILLANTES (PHILIPPINES) SAID THE RIGHT OF ASYLUM
YAS AN INDIVIDUAL HJMAN RIGHT YHICH COULD BE INVOKED BY AN INDIVIDUAL
BUT ¥AS "GRANTED"™ BY A STATE,

WITHIN THE CONTEXT OF ARTICLE 14 OF THE UNIVERSAL DECLARATION OF
HUMAN RIGHI S, IT WAS CLEAR THAT THE DECLARATION REFERRED ONLY TO
TERRITORIAL ASYLUM.

HIS DELEGAT ION WOULD LIKE THE TEXT OF TME DRAFT TO REMAIN AS IT
VAS, BUT IT VOULD GO LAONG WITH ANY AMENDMENT WHICH DID NOT “RADICALLY"
DEFﬁRT FROM ARTICLE 14 OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS.

THE BELGIAN AMENDHENT TENDED TO REDUCE THE RIGHT OF ASYLUN T0 A
SECONDARY PLACE.

HE SUGEESTED THAT THE PERUVIAN ARENDMENT, INSTEAD OF STATING THAT
THE ASYLUM YAS IN KEEPING VITH THE " INTERESTS OF PEACE AND OF HANKIND,"
SHOULD SAY THAT WAS IN KEEPING YITH "FAITK IN FUNDAMENTAL HUMAN RIGHIS
AND DIGNITY OF HUMAN PERSON,"

DR. ANTONIO BELUANDE MOREYRA (PERU) STATED THAT IN VIEW OF THE
REHARKS OF SEVERAL MEMBERS, HE WAS PREPARED TO REVISE HIS AMENDMENT
S0 AS TO SUBSTITUTE THE REFERENCE TQ "INTERESTS OF PEACE AND HANKIND®
BYrﬁhYING THAT GRANT OF ASYLUM «se "IS A PEACEFUL AND HUMANITARIAN
ACT.

FRANCISZEK PRZETACZNIK (POLAND) REITERATED HIS DELEGATIONS
VIEY THAT THE DRAFT DECLARATION SHOULD MAKE IT CLEAR THAT IT
REFERRED ONLY TO TERRITORIAL OR POLITICAL AsSYLUd., DIPLOHATIC
ASYLUYM SHOULD BE COMPLETELY EXCLUDED FROM THE PURVIEW OF THE DRAFT
DECLARATION, HE ASSERTED. -

THE TITLE COULD PERHAPS BE CHANGED TO "POLITICAL ASYLUN,™ BUT HIS
DELEGAT ION WOULD NOT ACCEPT THE PRESENT TITLE.

IT ¥AS ALSO NECESSARY TO DEFINE WHO CAN BE GRANTED ASYLUH UNDER
THRE DRAFT DECLARATION, HE SAlD.

THE COMMITTEE VILL CONTINUE DISCUSSION ON THE PREAMBULAR PART AND
ARTICLE | OF THE DRAFT DECLARATION ON THE RIGHT OF ASYLUM TOMORROW,
FRIDAY, 30 NOVEMBER, AT S P.H.

JA T40P 29 NOV €2
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REF YOURTEL V550 NOV23
UNGAs IRD CTTEE~ITEMAS ~~-ASYLUM DECLARATION . A

FROM CTTEE DEBATE AND EXTENSIVE CORRIDOR DISCUSSIONS WE HAVE COME

TO CONCLUSION THAT OUR DEL IS SOMEWHAT ISOLATED IN ITS STRONG OPPOSI-
TION TO ARTICLE3.PRESENT INDICATIONS ARE THAT ONLY OTHER DELS TO HAVE
OBJECTIONS AS STRONG AS OURS WOULD BE SOVIETBLOC. | |
2, WE BELIEVE THAT OUR DIFFICULTIES SEEM TO STEM FROM OUR INTERPRE~
TATION OF ARTICLE33 OF CONVENTION ON STATUS OF REFUGEES AND LINK
WHICH WE ESTABLISH BETWEEN THIS ARTICLE AND ARTICLE3 OF DECLARATION,
IT SHOULD BE NOTED THAT ALTHOUGk CONVENTION HAS NOT RPT NCT BEEN
RATIFIED BY CDA IT HaS BEEN RATIFIED BY SONE 32 COUNTRIES INCLUDING
MOST EUROPEANS AUSTRALIA UK AND NZ,THESE DELS THEREFORE DO NOT RPT
NOT SEEM TO HAVE ANY GREAT DIFFICULTIES IN-ACCEPTING ARTICLES.IN

FACT NZ 1S NOW IN POSITION TO SUPPORT SURSTANCE OF ARTICLEJ WHILE
AUSTRALIAN FO IS SUBMITTING RECOMMENDATION TO ITS ACTING MINISTER

TC SUPPORT ARTICLES AS MODIFIED BY AMENDMENT L/1035.UK IS ALSO WIL~-
LING TO SUPPORT ARTICLES ON BASIS OF FOLLOWING INTERPRETATION.THEY
BELIEVE THAT ARTICLE3 MAINTAINS RIGHT OF INDIVIDUAL TO SEEK ASYLUNM
AND, IF GRANTED, TO ENJOY IT BUT ALSO MAINTAINS EXCLUSIVE RIGHT OF A
SOVEREIGN ETATF TO GRANT aSYLUM TO ANY INDIVIDUAL.UK DEL BELIEVES
THAT ARTICLES WOULD NOT RPT NOY SHIFT BURDEN OF PROOF FROM INDIVI-
DUAL TO STATE AND THAT IF DECLARSTION IS ADOPTED ITS GOVT WILL PURSUE

ITS PRESENT PRACTICE OF NOT RPT NOT DIVULGING REASONS FOR REFUSAL
OF ASYLUM,

3. WE HEARTILY AGREE WITH THIS INTERPRETATION ESPECIALLY IN VIEW OF
DIFFERENCES WHICH EXIST BETWEEN A CONVENTION AND A DECLARATION WHICK

EXIST BETWELN A CONVENTION AND A DECLARATION WHICH AFTER ALL.DOES NCT RPT
NCT BIND a STATE TO SPECIFIC COMMITMENTS,

seol
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4. IT NOW SEEMS UNLIKELY THAT CTTEE WILL REACH YOTE ON ART!CLE3 AT
THIS SESSION AND THEREFORE WE ARE NOT RPT NOT COMMENTING ON AMEND-
MENTS CONCERNING THIS ARTICLE AND SUBSEQUENT ARTICLES.HO# VER PRO-
BLEM WILL BE RAISED AGAIN NEXT WEEK WHEN CTTEE CONCIDERS JSER DRAFT
ARTICLE ON ASYLUM FOR INCLUSION IN CIVII AND POLITICAL RI HIS COVEN.
ANT(SEE OURTEL2190 NOVI33.IT ALSO HAS SOME INFLUENCE ON OUR ASSESS
MENT OF VARIOUS AMENDMENTS CONCERN ING PREAMBLE AND ARTICL: S1AND2, SOMF
OF WHICH HAVE ALREADY BREEN TABLED AND FORWARDED TO YCU IN CURTELS24:5 -
4=5-6-T7 OF NOV27 AND 2422 NOV28,

5. O0UR COMMENTS ON PRESENT AMERDMENTS TO PREAMULE tHD ARTI 1:S1AND2
ARE AS FOLLOWS:(AYWE INTEND TO SUPPORT ANMENDMENT L. 103" A~ FER YOUR
REFTEL AND BELGIAN AMENDMENT L,1O3S(WHICH WIL). BF REVISED TONLRROW TO
ADD WORDS QUOTE OF ARTICLEL.UNQUOTE AFTER WORD QUCTE PARA UNQUOTF

IN 1(B),(B)AS REGARDS POLISH AMENDMENT L/IOSE 1T DOES NOT RPT NOT
SEEM TO PRESENT ANY DIFFICULTIES TO US AND WE PROPOSE TO JOTE iN
COMPANY OF LIKE-MINDED DFLS,(C3GREEK AMENDMENT L/1037 MER-LY CCRRECTS
OVERSIGHT IN FIRST VERSION OF AMENDMENT L/1035 AND WILL PROBARLY RE
VITHDRAWN.(DIWE PROPCSE TO VOTE AGAINST POLISH ﬁNENDME&T L1040,

6. WE EXPECT VOTE ON FRI MORNING(NOV3DO)YAND SHOULD PE GRATE W #74

YOUR EARLY REACTION.
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TO EXTERNAL 2422 OPIMMED
INFO UNESCODELPARIS Fif OTT |
17TH UNGAt3RD CTTEE:ITEM 463ASYLLYM DECLARATION
FOLLOWING IS TEXT GF AMENDNENT (L1040)TO DRAFT ASYLUNM DECLARATION
TABLED NOV2B BY POLAND.BEGINS.
1IN ARTICLE | ADD WORDS QUOTE PARA 1 UNQUOTE AFTER WORDS GUOTE
ARTICLE 14 UNQUOTE.
2¢ADD FOLLOWING PARAS TO ARTICLE 1:QUOTE

IT SHALL BE INCUMBENT ON STATE GRANTING TERRITORIAL ASYLUM TO
INDICATE ITS REASONS FOR DOING SO.

QUOTE IT SHALL NOT RPT NOT BE PERMISSIBLE TO GRANT TERRITORIAL
ASYLLM TO COMMON-LAW CRIMINALS VAR CRIMINALS OR PERSONS QUILTY OF
CRIMES AGAINST PEACE AND AGAINST 'MUMANITY UNQUOTE.

ENDS. |
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PRESS RELEASE m/suc!m:.—"l/

SEVENTEENTH GENERAL ASSEMELY = THIRD commrrss, 61T MEETING CAM)
UNITED NATIONS, NeYe -

PREAMELE AND FIRST ARTICLE OF DRAFT DECLARATIDN oN . ?
- RIGHT OF ASYLUM EXAMINED BY THIRD COMMITTEE ’

THE THIRD (SOCIAL, HUMANITARIAN AND CULTURAL) COMMITTEE THIS MORNING
CONSIDERED THE PREAMBLE AND ARTICLE 1| OF THE DRAFT DECLARATION ON THE
RIGHT OF ASYLUM, .

THE DRAFT DECLARATION™" PREPARED BY THE COMMISSION ON HUHAN RIGHTS,
WAS SUBMITTED TO THE THIRD COMMITTEE ON 26 NOVEMBER 1962, THE DRAFT

DECLARATION HAS BEEN ON THE AGENDA OF THE GENERAL ASSEMBLY SINCE IS

FIFTEENTH SESSION,

THE TEXT OF THE PREAMBLE AND ARTICLE 1| OF THE DRAFT DECLARATION
AS DRAUN UP BY THE COMMISSION ON HURAN RIGHIS READSS

THE GENERAL ASSENBLY

RECALLING THAT AMONG THE PURPOSES OF THE UNITED NATIGNS 1S THE
ACHIEVEMENT OF INTERNATIONAL CO-OPERATION IN -SOLVING INTERNATIONAL
PROBLEMS. OF AN ECONOMIC, SOCIAL, CULTURAL OR HUMANITARIAN CHARACTER ‘
AND IN FROMOTING AND ENCOURAGING RESPECT FOR HUMAN RIGHTS AND FUNDAMENTAL
FgE%DOHS FOR ALL HITHOUT DISTINCTION AS TO RACE, SEX, LANGUAGE OR -
RELIGION,

MINDFUL . OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS YHICH DECLARES
IN ARTICLE 14 THAT "<i) EVERYONE HAS THE RIGHT TO SEEK AND TO ENJOY
IN OTHER COUNTRIES ASYLUM FROM PERSECUTION; (2) THIS RIGHT MAY NOT
BE INVOKED IN THE CASE OF PROSECUTIONS GENUINELY ARISING FROM NON-
POLITICAL CRIMES OR FROM ACTS CONTRARY TO THE PURPﬂSES AND PRINCIPLES
OF THE UNITED NATIONS",
~ RECALLING ALSO FARQGRAPH 2 OF ARTICLE 13 OF THE UNIVERSAL
DECLARATION OF HIMAN RIGHTS WHICH STATES THAT “"EVERYONE HAS THE RIGHT
TO LEAVE ANY COUNTRY, INCLUDING HIS OWN, AND TO RETURN TO HIS COUNTRY"®,

RECOMMENDS THAT, WITHOUT PREJUDICE TO EXISTING INSTRUMENTS DEALING
UITH ASYLUM, STﬁTES MEMBERS OF THE UNITED NATIONS AND MEMBERS OF THE
SPECIALIZED AGENCIES SHOULD BASE THEMSELVES IN THEIR PRACTICES ON THE
FOLLOWING PRINCIFLES: ARTICLE 1

ASYLUM GRANTED BY A STATE, IN THE EXERCISE OF ITS SOVEREIGNTY ‘
TO PERSONS ENTITLED TO INVOKE ARTICLE 14 OF THE UNIVERSAL DECLARATION
OF HUMAN RIGHTS, SHALL BE RESPECTED BY ALL OTHER STATES.

HORE :
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TYO AMENDMENTS TO DRAFT PROPOSED

THO NEY ANENDMENI S VERE PROPOSED TODAY. BULGARIA MOVED A VERBAL
AMENDMENT WHICH WOULD MAKE ARTICLE { APPLICABLE TO PERSONS SUBJECT
TO PERSECUT ION FOR THEIR PARTICIPATION IN STRUGGLES FOR NATIONAL
INDEPENDENCE, FOR THE MAINTENANCE OF PEACE AND FRIENDLY RELATIONS
BETYEEN STATES, AND FOR BASIC HUMAN FREEDONS AND RIGHIS.

THE BULGARIAN AMENDHENT WOULD EXCLUDE CASES OF NONPOLITICAL CRINES,

OR ACT IVITIES CONTRARY TO THE PRINCIPLES OF THE UNITED NATIONS, FROM
THE SCOPE OF THE DRAFT DECLARATION,

POLAND, WHICH HAD HOVED AN AMENDHENT YESTERDAY TO THE TITLE OF THE
DRAFT AND 1TS PREAMELE (DOC, A/Ce3/L41038), TODAY MOVED ANOTHER
?ﬁiﬂﬁ?%ﬂr (200- A/Ce3/L41040) UHICH WOULD ADD THE FOLLOYING PARAGRAFH

ARTICLE 13

“IT SHALL BE INCUMBENT ON THE STATE GRANTING TERRITORIAL ASYLUM
TO INDICATE ITS REASONS FOR DOING S0,

“IT SHALL NOT BE PERMISSIBLE TO GRANf IERRITORIAL ASYLUW TO
CoMON«LAY CRIMINALS, VAR CRININALS OR PERSONS GUILTY OF CRIMES AGAINST
PEACE AND AGAINST HUHAANITY,®

AN AMENDMENT (DOC. A/C.3/1039) RELATING TO THE PREAMBLE AND ARTICLE
== MOVED BY BELGIUM YESTERDAY -- YOULD INSERT A NEW PARAGRAPH STATING
THAT THE DECLARATION SHALL BE WITHOUT PREJUDICE TC EXISTING INSTRUMENTS
DEALING VWITH ASYLUL, SUCH AS THE CONVENTION OF 1951, RELATING TO
REFUGEES AND THE CONVENTION QOF 1554 RELATING TO STATELESS PERSONS.

s Aggﬂfﬁ AHENDMENT S™" TO THE DRAFT DECLARATIOW RELATE TO ARTICLES 2,

1SS LEONARA KRACMI (CHILE), REFERRING TO THE PREAMBLE AND ARTICLE 1
OF THE DRAFT DECLARATION, SAID IT WAS NECESSARY TQ CONSIDER NOT ONLY
THE RIGHT OF AN INDIVIDUAL TO SEEX ASYLUH, BUT. ALSO THE "RIGHT™ OF
A STATE TO GRANT ASYLUM.

OTHER STATES SHOWD RECOGNIZE THE RIGHT OF A STATE TO GRANT
ASYL X1, SHE ADDED,

SHE DECLARED THAT ONLY A STATE COULD DEFINE THE 'CAUSES BEHIND
ASYLUI™ IN GRANT ING ASYL UM,

SHE YELCOIED THE POL ISH AMENDHENT THAT WOULD MAVE THE TITLE OF THE
DRAFT DECLARATION REFER TO “TERRITORIAL ASYLUM™ TO DISTINGUISH IT
FROM OTHER KINDS OF ASYLUuS,

SHE ALSD YANTED REWORDING OF PARAGRAPH 3 OF THE POLISH AHEMDMENT ON
THEnggkLOHING LINES:

" PRESS RELEASES BA/SHC/1031 AND 1032,

000610



Document disclosed under the Access to Information Act -
Document divulgué en vertu de laLoi sur I'accés & l'information

@

PAGE 3« PRESS RELEASE GA/SHC/1033

“THIS DECLARAT ION WOULD NOT AFFECT THE PROVI8IONS OF INTERNATIONAL
CONVENTIONS ON ASYLUM VHICH MEHBER STATES ARE PARTY TO.”

AEDIL SAMAD GHAUS (AFGHANISTAN) SAID A SPECIAL DECLARATION ON THE
RIGHT OF ASYLUM VAS CLEARLY NEEDED.

A BALANCE SHOULD BE FOUND BETWEEN HUMANITARIAN CONSIDERATIONS AND
THE SOVEREIGNTY OF STATES, AND HIS DELEGATION. BELIEVBD THE DRAFT
TEXT DID THISs

PRINCIFPLES ON THE RIGHT OF ASYLUW BIGHT ALSO, HE SUGGESTED BE
INCORPORATED INTO AN ARTICLE OF THE CONVENTION ON CIVIL AND POLITICAL
RIGHTS,

THE FREAMBLE, AS IT STQOD, WAS ACCEPTABLE TO AFGHANISTAN, BUT HIS
DELEGAT ION WOULD OPPOSE NEITHER THE BELGIAN OR POLISH PREAMBULAR
AMENDHENTS IF A MAJORITY OF THE COMMITTEE APPROVED THEM, ARTICLE l,
HOYEVER, SHOULD BE RETAINED IN ITS ORIGINAL FCORH.

NO LEGAL OBLIGATIONS TO GRANT ASYL UM

YOULI BAXHNEV (BULGARIA) STATED THAT A STATE HAS HOT LEGALLY OBLIGED
TC GRANT ASYLUHN UNDER INTERNATIONAL LAY,

PROVISIONS IN THE LAYS OF THE VARIOUS COUNTRIES REFERRED TO THE
RIGHT OF ASYLUM IN A "DECLARATIVE WAY™ ONLY, HE SAID. HE COULD NOT
ACCEPT THE CONCEPT THAT THE DECLARATION HAD ANY "BINDING FORCE."”
IT WAS ONLY A RECOMMENDATION, HE ADDED, :

IN DEFERRING CONSIDERATION OF THIS ITEW FOR TWO YEARS, THE COMMITTEE
SEEMED NOT ONLY NOT PREPARED FOR THE DRAFTING OF A DECLARATION, BUT
ALSO SEEMED TO BE INCLINED AGAINST THE INCLUSION OF AN ARTICLE ON THE
ﬁéﬁgﬁsgﬁvggYLUM IN THE DRAFT COVENANT ON' CIVIL AND POLITICAL RIGHTS,

L]
uE zg%EgECLARATIGN, AS PRESENTED TO THE COHHITTEE, NEEDED TO BE "UPDATED,"
»

HIS AMENDMENT SAlID, ﬂOULD INT RODUCE A “CERTAIN" MORAL OBLIGATION
ON A STATE BY DE%INING VHAT TYPE OF PERSON. S8HOULD BE GRANTED ASYLUM,

HE ALSO0 URGED THE EXTENSION OF THE DISCUSSION ON THE ITEH.

DECLARATION COULD BE ﬁORE THAN A RECOMMENDATION

DR. ‘ANTONIO BELAUNDE MOREYRA (PERU) SAID SOME DELEGATIONS HAD -
QUESTIONED THE FORCE OR EFFECTIVENESS THAT A DECLARATION OF THE UNITED
NATIONS MIGHI HAVE, :

SUCH A DECLARATION WOULD GO FURTHER THAN A 'RECOMHENDATION“ -= IT
COULD WAKE EXPLICIT A GENERAL PRINCIPLE OF LAY, ARTICLE I WAS SUCH AN
“EXPLICIT STATEMENT 4" HE SAID.

. THE PROPOSED DECLARATION WOULD HAVE SOME SORT OF LEGAL STATUS
HE CONTENDED, AND IT COULD EVEN FERHAPS BE REGARDED AS A “RULE OF LAW,"™
UVDEg EHE STATUTE OF THE INTERNATIONAL COURT OF JUSTICE,

’ MOR
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FRANCISZEK PRZETACZNIK CPOLAND) SAID, TO BE FULLY EFFECTIVE, THE
DECLARATION SHOULD INCLUDE AN ARTICLE WHICH WOULD LEGALLY BIND PARTIES.
NEVERT HELESS, HIS DELEGATION DID NOT GONTEST THE WORTH GF A DECLARATION.

AS A "MORAL GODE.™ . |

THE DRAFT WAS NOT ACCEPTABLE IN ITS PRESENT FORM SINCE IT DID
NOT CONTAIN A DEFINITION OF THE RIGHT OF: ASYLUM =~ A PHRASE WHICH COULD
MEAN MANY DIFFERENT THINGS., TERRITORIAL ASYLUH WAS AN EXTENSION OF
A STATES TERRITORIAL SOVEREIGNTY, BUT DIPLOMATIC ASYLUM COULD GIVE
RISE TO DISPUTES, UNLESS STATES WERE BOUND TO RECOGNIZE ITS
EXERCISE BY OTHER STATES.

COUNTRIES LOOKED AT DIFLOMATIC ASYLUM FROM MANY POINTS OF VIEW,

HE WENT ON. IT HAS A "CHARACTERISTIC INSTITUTION OF LATIN AMERICA,"
BUT THIS YAS NOT ENOUGH FOR A DECLARATION THAT WOULD HAVE YORLD~VIDE
APFPLICATION.

IN OTHER PARTS OF THE WORLD IN FACT, THIS LATIN AMERICAN CONCEPT
OF DIPLOMATIC ASYLUM HAD BECOME OBSOLETE,

POLAND BEL IEVED THE DECLARATION SHOULD CLEARLY STATE THAT IT WAS
EXCLUSIVELY CONCERNED WITH TERRITORIAL ASYLUM, AND THIS WAS THE BASIS
OF THE AHENDMENTS CONTAINED IN DOCe AZGe3/Le1038, HE SAID.

THE PROPOSALS OF CHILE' IN THIS REGARD, HE ADDED, VOULD BE ACCEPTABLE
10 HIS DELEGAT ION.

ANOTHER PROELEN ¥AS TO DETERMINE CLEARLY WHICH AUTHORITY VAS COMPETENT
T0 JUDGE THE RIGHT OF A PERSON TQ SEEK ASYLUM.

ON THE BASIS OF MANY INTERNATIONAL CONVENTIONS AND AGREEHENTS,
EVALUATING THE RIGMT OF A PERSON TO ASYLUM WAS NORMALLY WITKIN THE
COMPETENCE OF THE STATE RECEIVING THE PERSON. BUT IT WAS THE DUTY
OF THE STATE GRANT ING ASYLUM TO DEFINE THE CAUSES MOTIVATING ITS
ACT10N, AND THIS WAS EXPRESSED IN THE NEWEST POLISH ANENDHENT
DOCe A/Ce3/La1040. |

DUTY oF STATES TO SURRENDER GUILTY PERSONS

THERE REHAINED ANOTHER “VERY IMPORTANT™ FRUBLEH SAID MR,
PRZETACZNIX. INTERNATIONAL LAY IMPOSED A DUTY ON STQTES TO DELIVER
TO £ACH OTHER PERSONS GUILTY OF COMHMON-LAY CRIMES, WAR CRIMES, CRIMES
OF GENOCIDE AND OTHER OFFENSES AGAINST HUMANITY. INTERNATIONAL AGREE-
HENT S CONCERNING ASYLUM. AND EXTRADITION HADE THIS CLEAR, AND UNDER
AMENDUENT DOC. A/Ce3/Ls1040, HIS DELEGATION NOVW FORHMALLY PROPQSED
INCLUSION OF SUCH A PROVISION IN ARTICLE } OF THE DECLARATION. THE
"WORST SORT OF CRIMINALS™ SHOULD NOT BE "FROTECTED™ BY THE PROPOSED
DECLARATION, RE DECLARED.

MRe PRZETACZHNIK SAID RIS DELEGATION WAS ALSO INCLINED TO ACCEPT '
AND SUPPORT THE PROPOSAL MADE THIS MORNING BY BULGARIA DEFINING PERSONS
ENTITLED TO ENJOY THE RIGHT OF ASYLUH,

THE COMMITTEE WILL CONTINUE DISCUSSION OM THE PREAMBLE AND ARTICLE
1 OF THE DRAFT DECLARATION AT ITS MEETING TOMORROW, 29 NGVEHBER,

AT 10330 A.H.
JA 224P 28 HOV 62
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T0 EXTERNAL 2415 OPINMMED
INFO WNESCODELPARIS
{7TH UNGA:THIRD CTTEE«ITEM 45-ASYL M DEGLARATION

. FOLLOWING IS TEXT OF AMENDMENT (L 1039)TO DRAFT DECLARATION ON
' RIGHT OF ASYLUM TABLED NOV27 BY BELGIUM.BEGINS!

1. PREAMBLE

- (AYIN THE FOURTH PARA DELETE YORDS QUOTE WITHOUT PREJUDICE TO EXIST~-

ING INSTRUMENTS DEALING WITH ASYLUM UNQUOTE.

(BIAFTER THE FIRST PARA INSERT A NEV PARA READING AS FOLLOUSS

QUOTE THIS DECLARATION SHALL BE WITHOUT PREJUDICE TO EXISTING IN-
STRUMENTS DEALING WITH ASYLUM, PARTICULARLY THE CONVENTIONS OF 1951
CONCERNING REFUGEES AND OF 1954 CONCERNING STATELESS PERSONS UNQUOTE.
f10ART 3 | |

IN SECOND PARA SUBSTITUTE WORD QUOTE GRANT UNQUOTE FOR WORDS QUOTE
CONSIDER POSSIBILITY OF GRANT OF u&auart,o\ |
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TO EXTERNAL 2413 OPIMMED

INFO UNESCQDELPARIS
REF QURTEL 2140 NOVS

{7TH UNGAtTHIRD CTTEE-=ITEMA45--ASYLUM DCL

FOLLOWING IS TEXT OF AMENDMENTS(L1035)TO DRAFT ASYLUY DECLARATION
TABLED NOV2S BY NGRWAY AND TOGO.THESE AMENDMENTS EMPHASIZE

SUGGEST IONS VOLUNTEERED TO OUR DEL BY UNHCR OFFICE AND FORWARDED

IN OUR ABOVE TEL QUOTE:

1 JARTZ

(AYPARA 1:REPLACE QUOTE THE SITUATION OF PERSONS WHO ARE FORCED TO
LEAVE THEIR OWN OR ANOTHER COUNTRY BECAUSE OF PERSECUTION OR WELLe~
FOUNDED FEAR OF PERSECUTION UNQUOTE BY QUOTE THE SITUATION OF
PERSONS ENTITLED TO INVOKE ART14 OF THE UNIVERSAL DECLARATION OF
HUMAN RIGHTS UNQUOTE. |

(BYPARA 23

CI)INSERT THE WORDS QUOTE GRANTING OR UNQUOTE BETWEEN THE WORDS
QUOTE IN UNQUOTE AND QUOTE CONTINUING UNQUOTE SO THAT PHRASE READS:
QUOTE WHERE A COUNTRY FINDS DIFFICULTY IN GRANTING OR CONTINUING

TO GRANT ASYLUM UNQUOTE.

¢ 11)CHANGE QUOTE SHOULD CONSIDER IN A SPIRIT OF INTERNATIONAL SOLID-
ARITY UNQUOTE TO READ QUOTE SHALL CONSIDER IN A SPIRIT OF INTER-
NATIONAL SOLIDARITY UNQUOTE.

2.ART3

CAIPARA 13

CI)REPLACE QUGTE NO ONE SEEKING OR ENJOYING ASYLUM IN ACCORDANCE WITH
QUOTE BY GQUOTE NO ONE ENTITLED TO INVOKE ART 14 OF ... UNQUOTE.
(I1)IN ENGLISH TEXT REPLACE WORD QUOTE SHOULD UNQUOTE BY QUOTE

SHALL UNQUOTE.

(II1)DELETE WORDS QUOTE EXCEPT FOR OVERRIDING REASONS OF NATIONAL
SECURITY OR SAFEGUARDING OF POPULATIONS UNQUOTE.C(R)INSERT A NEW PARA
2 TC KEAD AS FOLLOWS:QUOTE THIS PROVISION ¥AY NOT RPT NOT 8E IN-

Lo ) 2
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VOKED IN CASE OF ANY INDIVIDUAL WHO CONSTITUTES A DANGER TO NATIONAL
SECURITY NOR IN CASE OF A NASS INFLUX WHICH ENDANGERS SAFETY OF
NATION WNQUCTE.(CIPARA 2 TO BECOME PARA 3 READING AS FOLLCWS:

QUOTE IN CASES WHERE A STATE DECIDES TO BASE ITS ACTION ON PRECED-
ING PARA OF THIS ARTICLE IT SHALL CONSIDER UNDER SLCH CONDIT IONS

AS 1T MAY DEEM APPROPRIATE ALLOWING PERSONS CONFERNED A REASONABLE
PERICD AND ALL NECESSARY FACILITIES TO ENABLE THEM TO SEEK ASYLUM

IN ANOTHER COUNTRY UNGQUOTE.

Jo ARTICLE 4t

REPLACE WORD QLOTE SHOULD UNQUOTE BY QUOTE SHALL UNQUOTE.TSXT ENDS.
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17T UNGASTHIRD CTTEE~ITEMAS-ASYLUN DECLARAT ION
FOLLOWING IS TEXT OF AMENDMENT(LI036)TO DRAFT DECLARATION ON RIGHT
OF ASYLUM TABLED NOV26 BY BRAZIL.BEGINS:

REPLACE THE PRESENT TEXT OF ART 4 BY FOLLOWING:

QUOTE ON REQUEEST OF INTERESTED STATE THE STATE GRANTING ASYLUM
SHOULD BY MEANS ESTABLISHED IN ITS LEGISLATION AND IN ACCORD WITH
AGREEMENTS IN FORCE PREVENT THE PERSON ENJOYING ASYLUN FROM ENGAGING
IN ACTIVITIES INVOLVING THE USE OF FMRE MR VIOLZNCE AGAINST

THE STATE OF ORIGIN WS WELL AS FROM ENGAGING IN ACTIVITIES IN
VIOLATIGN OF THE PURPQSES AND PF\‘IN.GIPLES OF THE UN WQUOTE.
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TO EXTERNAL 2417 OPIWMED

INFO UNESCODELPARIS

17TH UNGA/THIRD CTTEE-ITEMAS~ASYLUN DECLARATION

FOLLOWING IS TEXT OF AMENDMENT ¢L1037)TO DRAFT ASYLUM DECLARATION
TABLED NOV26 BY GREECE.BEQING:

1. ART2PARA 13 AFTER YORDS QUOTE FEAR OF PERSECUTION UNQUOTE ADD GQUOTE
AS PROVIDED FOR BY ART 14 OF UNIVERSAL DECLARATION OF NIMAN RIGHTS
UNQUOTE. .

2.ART 43AFTER THE WORDS QUOTE ACTIVITIES CONTRARY TC QUOTE ADD THE
FOLLOWING PHRASESQUOTE NATIONAL SECURITY OR PUBLIC GRDER(ORDRE PUBLICS
OF THE STATE GRANTING ASYLUM AND oooc .UNQUOTE.®
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TO EXTERNAL 2414 OPIMYED

I4FO UNESCODELPARIS :

17TH UNGASTHIRD CTTEE~ITEM 45-ASYLUM DECLARAT ION

FOLLOVING IS TEXT OF Amzmnmzmrcagqssaro;nRAFt DECLARATION

ON RIGHT OF ASYLUM TABLED NOV27 BY POLAND,BEGINS:

1oIN THE TITLE OF DRAFT DECLARATION SUBSTITUTE THE WORDS QUOTE TERR~
ITORIAL ASYLUM UNQUOTE FOR WORDS QUOTE RIGHT OF ASYLUN UNQUOTE.
2/IN ARTS 1 2 3 AND 4 INSERT WORD QUOTE TERITORIAL UNQUOTE BEFCRE
WORD QUOTE ASYLUM UNQUOTE. - |

3.ADD FOLLOWING AS ART 6t L |

QUOTE NOTHING IN THIS DECLARATION SHALL AFFECT THE PROVISIONS OF
INTERNATIONAL CONVENTIONS RELATING TO ASYLUM UNQUOTE.®
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PRESS RELEASE GA/SHC/1082
SEVENTEENTH GENERAL ASSEMBLY = THIRD comnxrrsz, GOTH MEETING ¢PM)
UNITED NATIONS, N.Y,

THIRD COMHITTEE COMPLETES DISCUSSION
ON DRAFT DECLARATION oN’ RIGHT OF ASYLUM

. THE THIRD (SOCIAL, HUHANITARIAN AND CULTURAL) COMMITTEE THIS
AFTERNOON COMPLETED GENERQL DISCUSSION ON THE DRAFT DECLARATION ON THE
RIGHT OF ASYLUM.

AT ITS NEXT THREE MEETINBS THE COMMITTEE WILL LIMIT ITS DISCUSSION
TO THE PREAMBULAR PART AND ARTICLE ORE OF THE DRAFT DECLARATION.

THE DRAFT DECLARATION™" REFERS TO ASSYLUM GRANTED BY A STATE IN THE
EXERCISE OF 1TSS SOVEREIGNTYs; THE SITUATION OF PERSONS WHO ARE FORCED
TO LEAVE THEIR OUN COUNTRY BECAUSE QF PERSECUTION; THE GRANTING OF
PROVISIONAL ASYL UM IN ANOTHER COUNTRY; AND A STIPULATION THAT PERSONS
ENJOYING ASYLUM SHOULD NOT ENGAGE IN ACTIVITIES CONTRARY TO THE PURPOSE
AND PRINCIFLES OF THE UNITED NATIONSs AND THE RIGHT OF EVERYONE 70O
RETURN TO HIS COUNTRYs

THREE SEPARATE QHENDHENTS“'" WERE MOVED YESTERD&Y BY NORWAY AND
TOGO (DOCe A/Ce$/L.1035), BY BRAZIL (DOC. A/C43/L.1036), AND BY GREECE
(DOC. A/Ce3/Le103T) s '

TW0 MORE AMENDMENT S UERE TABLED TODRY BY POLAND AND BELGIUM
RESPECT IVELY. :

THE POL ISH ﬂMENDﬂEHT (D0Ce A/GCe3/Lo1038) WOQULD CHANGE THE TITLE
OF THE DRAFT FROM “THE RIGHT OF ASYLUM" TO "TERRITORIAL ASYLUM."

IT ALSO PROPOSES TO ADD ANOTHER ARTICLE {NO. 6) SAYING: “NOTHING
IN THIS DECLARATION SHALL AFFECT THE PRGVISIONS OF INTERNATIONAL
CONVENT IONS RELATING TO ASYLUM."

THE OTHER AMENDMENT (DOC. A/Ce3/L.103%), SUBMITTED BY BELGIJM, IN
ADDIT ION TO DRAFT ING CHANGES, WOULD INSERT THE FOLLOHING NEW P&RAGR&PH
IN THE DECLARATIONS

“"THIS DECLARAT ION SHALL BE VITHOUT PREJUDICE TQ EXISTING INSTRUMENTS
DEALING WITH ASYLUM, PARTICULARLY THE CONVENTIONS OF 1951 CONCERNING
REFUGEES AND OF 1554 CONCERNING STATELESS PERSONS."™

IND IVIDUAL HAS NO RIGHT TO ASYLUM
REPRESENTATIVES OF INDIA, UNITED KINGDON, COSTA RICA, CZECHOSLOVAKIA,
UKRAINE, BELGIUM, VENEZUELA AND FRANCE INTERVENED IN THE GENERAL
DISCUSSION TODAY.
"~ HORE .
""DOC, A/5145, 4792, A793, 4452 AND ADD.i AND ADD, IICORR.I; E/3403
AND ADD,1-5, AND PRESS RELEASE GA/SHC/1030.
"""PRESS RELEASE GA/SHC/1031.
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B.Ce HISHRA (INDIAY, INITIATING THE DISCUSSION. REFERRED T0O THE
ACCEFPTED PRINCIPLE OF INTERNATIONAL LAY ON THE RIGHT OF ASYLUH AND
DECLARED AN INDIVIDUAL HAD NO RIGHT OF ASYLUM, AND ALSO THAT TﬁE STRTE
HAD NO DUTY TO GRANT ASYLUM. .

A HELERERNDTCOULD BE SAID, HE DECLARED, WAS THAT, UNDE -

~ PRACTICE AND LAW,; A STATE WAS "COMPETENT™ TO GRANT ASYLUH, THUS;
THERE. WAS A CLEAR DIST INCT ION BETUEEN THE COHPETENCE OF A STATE AND
ITS DUTY, HE ADDED,

HE STRESSED THE FACT THAT THE DECLARATION, AS DRAFTED BY THE COMMIS~
SI0N, DEALS YWITH THE HUMANITARIAN AND GENERAL. ASPECTS OF THE QUESTION
RATHER THAN THE LEGALe. IT ALSO ATTEMPTED TO CREATE A BALANCE BETVEEN
THE TWO DIVERGENT CONCEPTS OF THAT OF STATE SOVEREIGNTY AND THAT OF
THE HUBMANITARIAN CONSIDERATION INVOLVED IN THE RIGHT OF ASYLUM,

H1S DELEGATION WOULD SUPPORT THE TEXT, IN SUBSTANCE, SO LONG AS
igi BS%RNCE BETWEEN THESE TY0 CONCEPTS CONTINUED TO BE MAINTAINED,

ADDED,

HE ALSO MADE Tﬁo ORAL PROPOSALS RELATING TO ARTICLES. 5 AND 4,
ARTICLE 3, HE SAID, SHOULD READ AS FOLLOVS:

™A STATE HAY, 1IF IT DEEMS NECESSARY IN THE INTEREST QF ITS NATIONAL
SECURITY OR PUBLIC (RDER, SUBJECT PERSGNS SEEKING OR ENJOYING ASYLUM
IN ACCORDANCE WII'H THE UNIVERSAL DECLARATION OF HUMAN RIGHTS, TO THE
MEASURE REFERRED TO IN CLAUSE 1.*

IN VIEYW OF A DIVERGENCE OF VIEWS ON WHETHER THE RIGHIS AND OBLIGATIONS
- CREATED BY THE UN CHARTER APPLIED TO INDIVIDUALS, MR. MISHRA STATED
THAT ARTICLE 4 SKOULD BE MODIFIED TO BAR A PERSON SEEKING OR ENJOYING
ASYLUM FROH “ENGAGING IN ACTIVITIES CONTRARY TO INTERNAL LAY AND TO .
THE INTERNATIONAL OBL. IGATIONS OF THE STATE WHICK HAS GRANTED ASYLUBR "

INDIVIDUAL HAS RIGHT TO ASK ASYL UM

SIR DOUGLAS GCLOVER CINITED XINGDOM) SAID RIS DELEB&TIO“S POSITION
VAS ONE, AS EXPRESSED IN ARTICLE 14 OF THE UNIVERSAL DECLARATION OF
HUMAN RIGHTB; THAT THE INDIVIDUAL MAS THE RIGHT TO ASK FOH ANDs IF IT
1S GRANTED, TO ENJOY ASYLUM,

HIS GOVERN?ENT AGREED THAT A DECLARATION ON THIS SUBJECT ¥AS DESIRABLE.
SUCH A DECLARATION, HE EXPLAINED, WOULD BE QUITE DISTINCT FROM THE WORK
BEING DONE BY THE INTERNATIOHRL LAY COMMISSION, - HE ADDED THAT THE
COMMISSIONS WORK SHOWLD NOT BE ALLOﬁED TO DELAY THE PREPARATION
OF THE DRAFT DECLARATION.

DE OﬁLngHE RECEIVING STATE SHOULD DECIDE WHO IT HRS TO ADMIT, HE
CLARED,

HIS DELEGAT ION SUPPORTED HOST OF TME DRAFT Aﬂﬁ ﬁLSG AGREED TO THE
Ag%EDMENT CLARIFYING THAT THE SUBJECT OF THE DECLARATION WAS TERRITORIAL .
A Ul

HE ALSO SUPPORTED, YITH MINOR RESERVATIONS, THE AMENDMENT PROPOSED
BY NORUAY AND T0Q0, 1IN THIS CONNECTION, SIR DOUGLAS ﬁENTIONEﬂ THE :
“1LARGE STREAM OF IMMIGRANTS™ INTOD HONG KONG AND SAIDT "..«A STATE
AND ITS PEOPLE MUST HAVE SOME DEFENSE AGAINST A MASS INFLUX WHICH MaY
HAVE A VERY SERICGUS EFFECT UPON THE ECQNONIG AND SOCIAL WELL-BEING
QF ITS POPULATION,”

MORE
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IF RTICLE 4 COULD NOT BE "SUPPRESSED,™ HIS DELEGATION YOULD SUPPORT
TRE AMENDMENTS PROPOSED BY GREECE, HE ANNOUNCED,
HE ADDED THAT HE WAS OPPOSED TO THE BRAZILIAN ABENDMENT, REFERRING
TO THE INTERVENTION OF THE SOVIET REPRESENTATIVE, HE SAID THAT SHE HAD
~ PROPOSED THE SINGLING OUT OF CERTAIN SPECIFIC CATEGORIES FOR MENTION,
AND THEREBY WEAXKENING THE UNIVERSAL NATURE OF TH£ DECLARATION,

v CONSIDERS ASYLUM 4S OEL IGATORY
- DRe JOSE LULIS REDONDG GOMEZ (COSTA RICA) SAID HIs DELEG&TION WOuLD
OPPOSE ANY "FORMAL RECOGNITION™ IN A DECLARATION OF THE RIGHT OF A STATE
TO RETURN A “VICTIM OF PERSECUTI,” TO THE COUNTRY OF MIS ORIGIN.

KIS DELEGATION, UNDER THE CONSTITUTION OF HIS COUNTRY, CONSIDERED
ASYLUYM AS OBLIGATORY, AND DID NOT DIFFERENTIATE BETWEEN TERRITORI&L

AND DIPLOMATIC ASYLUM HE STATED.

CALLING FOR OEL IGATORY PROTECTION TO ANY PERSON FLEEING FROM :
POLITICAL PERSECUT ION, DR. REDONDO URGED THE SUSPENSION OF THE DEBATE
TO ENABLE HEMNBERS OF DRAFT A "NEY DOCUMENT.”

MRS, HELENA LEFLEROVA (CZECHOSLOVAXIA) SAID THE DRAFT DECLARATION
HAD A NUMBER OF SERIOUS SHORTCOMINGS WHICH NEEDED ELUCIDATION. IT
VAS ESSENT IAL TO BASE THE DECLARATION UPON THE PR!NCIPLES OF THE UNITED
NATIONS, SHE ADDED,

SUPPORTING THE SOVIET PROPOSALS MADE YESTERDAY, SHE SAID THE.
DECLARAT 10N SHOULD SPECIFICALLY MENTION THE "PERSECUTION™ OF PEOPLE
ENGAGED IN PEACE ACTIVITIES AND IN THE STRUGGLE AGAINST COLONIALISH.
THE DECLARATION SHOULD ALSO EXCLUDE ANY POSSIBILITY OF THE ABUSE GF
THE RISHT OF ASYLWM BY “WAR CRIMINALS,” HE DECLARED.

DECLARATION SHOULD DEFINE CRITERIA .

PoEs NEDBAILO (UKRAINE) ALSO SUPPORTED THE SOVIET PROPOSALS FOH
CHANGES IN THE DRFAT DECLARATION AND URGED THAT THE DECLARATION SHOULD
CLEARLY DEFINE THE CRITERIA ON WHICH ASYLUM WAS TO BE GRANTED.

HIS COUNTRY, HE ADDED, COULD NOT FORGET THE BITTER EXPERIENCE OF
FACIST BRUTALITIES AND WOULD NOT AGREE THAT A FASCIST ¥aAS ENTITLED
T0 THE SAME PRIVILEGE OF ASYLUM AS ONE FIGHTING FOR PEACE.

SIR DOUGLAS, REFLYING TO TNHE REPRESENTATIVE OF THE UXRAINE,
g;;gigsTgﬁT A "FAR TOO NARROW VIEW" OF THE DECLARATION HAD oW BEEN

ES5SEDs

IN EVERY COUNTRY, HE SAID, THERE EXISTED A MINORITY HOLDING VIEWS .
CONTRARY TO THE MAJORITY. SIHILARLY, IDECLOGIES CLASKHED IN THE INTER-
NATIONAL SPHERE, AND ONLY HISTORY COULD PROVE WHICH ONE OF THEM WAS
CORRECT, AT ONE TINE OR THE OTHER, EVERY COUNTRY HAD COMMITTED
ATROCITIES. MHE RECALLED THAT THE SOVIET UNIOMN HAD ENTERED INTO A PACT
VITH MITLERS GERMANY, EVEN THOUGH NOV IT CONDEMNED FASCISM.

HORE
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DECLARATION SHOULD NOT PROTECT VAR GRIHIN&LS

HE REMARXED THAT IE LENIN AND MARX HAD NOT BEEN GﬂANTED ASYLY
B{ :EE COUNTRY THE RUSSIAN REVOLUTION HMAY NOT HAVE TAKEN PLACE
A .

-Le TROCLET (BELGIUM) EXPRESSED THANKS TO FRANCE FOR THE INITIATIVE
IT HAD TAKEN IN THE DRAFTING OF THE DECLARATION. HE REGRETTED THAT
THE TEXT OF THE DECLARATION, AS SUBHITTED BY THE COMMISSION ON HUMAN
RIGHT S, YAS A "RETREAT" FROH THE ORIGINAL FRENCH DRAFT.

SUPPORT ING THE NORVAY-TOGO AND GREEK AMENDMENIS, HE THEN REFERRED
TO THE SOVIET PROPOSALS. THE SOVIET REPRESENTATIVE WAS RIGHT IN HAIN-
. TAINING THAT THE RIGHT OF ASYLUM SHOULD NOT BE PERNITTED TO BE USED
FOR HOST ILE PURPOSES, ME STATED. HIS DELEGATION, LIKE THE SOVIET
UNIONS, HELD THE OPINION TMAT THE DECLARATION SHOULD NOT COME 10
THE PROTECT ION OF "WAR CRIMINALS," HE DECLARED, -

DRe PEDRO ZULOAGA (VENEZUELA) REITERATEQ ‘HIS EARLIER ASSERTION THAT
THE DRAFT DECLARATION HAD “A BINDING FORCE,™ ALTHOUBH IT WAS NOT AS
IMPORTANT AS A "MULTILATERAL PACT.,”

MR NEDBAILO, REFLYING TO THE UNITED KINGDOM REPRESENTATIVE,

STATED THAT HIS DELEGATlGN YAS ADOPTING A "BROAD APPROACH" IN DEFENDING
HU®AN RIGHMIS, INCLUDING THE RIGHI OF ASYLUM,.

HE ASKED IF IT WAS RIGHI TC GIVE THE RIGHT 0? ASYLUH TQ WAR
CRIMINALS AND FASCISTS. ANY ACTIVITIES THAT WERE QPPOSED TO THE
FRINCIPLES OF THE UN CHARTER SHOULD NOT BE PERMITTED IO BECOME A
PRETEXT FOR SEEKING ASYLUM, HE DECLARED.

LIAIST DISCUSSION TO FIRST ARTICLE SUGGESTED )

MARCEL BOUQUIN (FRANCE) SUGBESTED THAT, SINCE THE COMMITTEE HAD
¥I$CUS§E£ET¥E DECLARATION IN DETAIL, ﬁISCUSSIGH SHOULD BE LIMITED
0 ARTIC .

YoAs OSTROVSKI (USSR) DISAGREED WITH THE FRENCH -SUGGESTION, AND
SAID THERE YAS NO REASON FOR CONCENTRATING ONLY ON ARTICLE l. :
MR, BOUQUIN, EXERCISING HIS RIGHT OF REPLY, SAID IF IT WAS A
MANEUVER BY THE SQVIET REPRESENTATIVE "NOT TO CONSIDER™ THE DRAFT,

HE COULD NOT ACCEFT IT.

HE RECALLED EARLIER DISCUSSIONS IN THE COMMITTEE ON THE DRAFT,
AND SAID THERE VAS ALVAYS AN ATTENPT BY THE SOVIET REPRESENTATIVE TO
BLOCK CONSIDERATION OF THE DECLARATION.

HE STATED THAT HE UANTED A YES OR NO ANSYER TO THE QUESIION!

*DO YOU VANT TO STUDY THE TEXT?"

HE ADDED THAT HE VWAS VERY MUCH CONCERNED AT THE PROSPECT OF THE
DRAFT BEING SENT BACK FOR DISCUSSION NEXT YEAR. "STUDY IT, EXAMINE
it, %ET'US NOT LOSE TIME," HKE ADDED. -

HORE
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MR. OSTROVSKI (USSR), REPLYING, EXPRESSED SURPRISE THAT THE FRENCH
REPRESENTAT IVE HAD MADE AN "EXPRESSIVELY ELOQUENT STATEMENT” SHOWING
THA% gE WAS NOT ONLY "DISSATISFIED,"™ BUT THAT HE WAS ALSOQ ”SOMEHHAT
ANGERED." -

ME REPREATED THAT HIS DELEGATION WOULD iLIXE TQ HEAR THE VIEWS OF
OTHER DELEGATIONS AND WOULD NOT ACCEPT ANY LIMITATION ON THE DISCUSSION,

THE CHAIRMAN, N.C. KASLIWAL (INDIA), EFERRED TO THE SHORT TIME
AT THE DISPOSAL OF THE COMMITTEE FOR COMPLETION OF DISCUSSION ON
THE DRAFT DECLARATION: AFTER A PROCEDURAL DEBATE, HE ANNOUNCED THAT
THE COMMITTEE WILL DDVOTE ITS NEXT THREE HEETINGS ON THIS ITEM TO
CONSIDERATION OF THE PREAMBLE AND. ARTICLE 1 OF THE DRAFT DECLARATION,
THE COMMITIEE WOULD TAKE UP (OTHER ARTIGLES IF IT STILL HAD ANY TIHE
LEFT, HE ADDED,

THE COMMITTEE WILL MEET TOMORROU, 28 NOVENBER, ﬁT 10130 A.M.

JA 945P 27 NOV €2
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SEVENTEENTH GENERAL ASSEMELY ~ THIRD COMMITTEE, 31ST MEETING (AM)
UNITED NATIONS, N.Y- ‘

SOCIAL COMMITTEE DECIDES TO-INTERRUPT FOR TWO WEEKS
FURTHER DISCUSSION ON ARTICLES OF DRAFT COVENANT;
TO HEAR HIGH COMMISSIONER FOR REFUGEES NEXT, THEN
TAKE UP DECLARATION ON RIGHT OF ASYLUM

THE THIRD (SOCIAL, HUMANITARIAN AND CULTURAL) COMHITTEE TODAY DECIDED
TO INTERRUPT 1TS DISCUSSION ON THE GENERAL PROVISIONS (ARTICLES 2 TO0 %)
OF THE DRAFT COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, TO HEAR
THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES ON MONDAY, 19 NOVEMBER.

THE CHAIRMAN, No Co KASLIWAL (INDIA), NOTED THAT A VOTE WAS NOT
POSSIBLE ON THE FOUR ARTICLES THIS MORNING. TWO NEW AMENDMENTS AND A
REVISION OF AN EARLIER UNITED KINGDOM AMENDMENT WERE TABLED TODAY,

MRe KASLIWAL STATED THAT THE DISCUSSION ON THIS ITEH WOULD, REMAIN
* INTERRUPTED” FOR THE NEXT TWO WEEKS WHEN THE COMMITTEE, AFTER HEARING
- THE HIGH COMMISSIONER FOR REFUGEES, WILL GDNSIDER A DRAFT DECLARATION
"ON THE RIGHT OF ASYLUM,. '

MOT ION FOR CLOSURE OF DEBATE ON ARTICLES REJECTED =~

EARLIER IN THE MEETING, THE COMHITTEE REJECTED BY 13 VOTES IN FAVOR,
24 AGAINST, VITH 43 ABSTENTIONS, A MOTION BY MOHAMED N, KOCHMAN
. (gggﬁlz?ﬁlﬁi FOR THE CLOSURE OF DEBATE ON THE FOUR ARTIGLES OF THE

C ANT «
MISS WIJDAN NASSER (JORDAN) AND U} XHIN MAUNG PYU C(BURMA) SPOKE IN
OPPOSITION TO THE MOTION FOR CLOSURE.

ALL REPRESENTAYIVES SPEAKING TODAY SUPPORTED THE 'RETENTION OF
"ARTICLE 3 DEALING VITH THE EQUAL RIGHT OF MEN AND WOMEN TO THE ENJOY-
MENT OF ALL ECONONIC, SOCIAL AND CULTURAL RIGHTS.

SIR DOUGLAS SLOVER CINITED KINGDOM) SAID RIS DELEGATION WOULD NOT .
OBJECT TO RETENTION OF THE ARTICLE, H1S DELEGATION AT EARLIER MEETINGS
HAD REQUESTED DELETION OF THE ARTICLE ON THE GROUND THAT IT WAS A
REPET%%IQW OF PARAGRAPH TWO OF ARTICLE 2 AND WAS, THEREFORE, REDUNDANT.

uo :
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THE TYO AMENDMENT S FORMALLY TABLED TODAY RELQTED TO PARAGRAPH 2 OF
ARTIngIZ UHICH DE&LS YITH THE IHFLEMENTATION oF THE PROVISIONS OF THE
COVENANT

NEW AMENDMENTS SUBMIITED »=

ONE OF THESE AMENDMENTS, SPONSORED JOINTL? BY ARGENTINA, HEXICO AND
ITALY (DOC.A/Ce3/L41028), LAID ENPHASIS ON THE RECOGNITION AND
EFFECT IVE ENJOYMENT OF THE RIGHIS AND ALSQ SOUGHT TO REPLACE THE WORD
"DIST INCTION™ IN THE PARAGRAPH BY THE YORD "DISCRIHINATION,™ VITH

-

REGARD TO THE EXERCISE OF RIGHTS ENUNCIATED IN THE COVENANT.

-AN INDONESIA AMENDHENT (DOC+A/Ce3/L.1027) SEEKS TO SPECIFY IN THE
ARTICLE THAT THE "SIATE PARTY" YOULD “UNDERTAKE TO GUARANTEE™ THESE RIGHIS
TO "ALL ITS NATIONALS," THEREBY BARRING ALIENS FROM CLAIMING BENEFITS

-~ UNDER THE COVENANT,

BOTH THESE AMENDHMENTS RECEIVED A MIXED RECEPTION IN THE COMMITTEE.
THE UNITED KINGDOM PRESENTED A REVISED AMENDMENT (DOC.A/C.3/L.1026/
REV. 1) WHICH WOULD REPLACE THE YORDS "“LEGISLATIVE AS WELL AS OTHER

MEANS" IN PARAGRAPH 2 OF ARTICLE 2 BY ™ALL APPRIPRIATE MEANS INCLUDING

LEGISLATIVE HEASURES,™ THE ORIGINAL UNITED KINGDOM AMENDMENT REFERRED
ONLY TO "LEGISLATIVE OR OTHER HEANS,”

~ BEGUM ANWARA KHATOON (PAKISTAN) AND SHU=-KAI CHOY (CHINA) SUPPORTED
THE UNITED KINGDOM AMENDMENT WHILE REPRESENTATIVES OF URUGUAY, CUBA,
CZECHOSLOVAKIA AND CHILE SAID THAT EVEN THE REVISED AMENDMENT WOULD
WEAKEN THE ARTICLE,

4 COSTA RICAN AMENDMENT (DOC.A/Ce3/L.1025), WHICH WAS TABLED YESTERDAY,
VAS SUPPORTED IN PRINCIPLE BY SOME SPEAKERS TODAY BUT THE REPRESENTATIVES
OF Cﬁﬂg?hirgNIIED KINGDOM AND PAKISTAN HAD RESERVATIONS AS TO ITS
ADVISABILITY.

COMHENT S MADE BY ILO AND UNESCO --

JOSE LUIS BUSTAMANTE, REPRESENTING THE INTERNATIONAL LABOR ORGANIZA=-
T10N, EMPHASIZED THAT THE PROBLENS FACED BY A WOMAN WORKER AND A MAN
WORKER WERE NOT "GENERALLY DISTINGUISHABLE."™ THERE WAS AN "IDERTITY
OF PURPOSE" BETWEEN ARTICLE 3 AND CERTAIN PROVISIONS IN INTERNATIONAL
LABOR ORGANIZATION CONVENT IONS ON THE STATUS OF YORMEN WORKERS, HE SAID.

"~ QUOTING STATISTICS ON YOMEN YORKERS IN THE FIELD OF MANUFACTURED
GOODS, IN SYITZERLAND, CHILE AND ARGENTINA, NRe BUSTANANTE NOTED THAT
THERE YWAS AN INCREASING PARTICIPATION OF WOMEN IN THE ECONOMIC LIFE OF
VARIOUS COUNTRIES., THIS WOULD INCREASE FURTHER AS THE DEVELOPING
COUNTRIES CONT INUED TQ STRIVE FOR AN ACCELERATED GROWTH OF THEIR
ECONOMIES, HE ADDED, -

HORE
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ASDRUBAL SALSAMENDI REPRESENTING THE UNITEﬂ NATIONS EDUCATIONAL
SCIENT IFI1C AND CULTURAL ORGANIZATION, SAID HIS ORGANIZATION HAD INCRE&SED
OVER THE YEARS ITS CONTRIBUTION TO THE IMPROVEMENT OF THE Srﬁrﬁs OF :
VOHEN.

GIVING DETAILS ON A NUMBER OF UNESCO PUBLICATION AND PROJECTS,

HE SAID UNESCO POLICIES WERE AIMED AT ASSISTING IN THE STRUGGLE
AGAINST DISCRIMINATION BASED ON SEX, AND AT HEDUCING ANY IHBALANCE
IN YOMENS ACCESS TO EDUCAT IOH.

HE VENT ON THE SAY THAT UNESCO HAD ALSO CARRIED OUT A NUHBER oF
SHRVEYS AND WAS COLLABORATING WITH UNITED NATIONS AGENCIES AND
GOVERNMENTAL AND NON-GOVERNMENT AL ORGANIZATIONS IN THIS RESPECT.

IN CONNECT ION YITH THE THREE-POWER AHENDMENT, PROF. FRANCESCO

'CAPOTORTI (ITALY) SAID KIS DELEGATION AND THE OTHER TWO CO-SONSORS

HAD BASED THE AHMENDMENT ON THE GENERAL VIEWS EXPRESSED IN THE DISCUSSION,
HISS HELEN MARSH (CANADA), WHILE GENERALLY AGREEING WITH THE
FOUR ARTICLES IN THE PRESENT DRAFT, MADE A NUMBER OF "SUGGEST JONS™
IN GRDER TO ACHIEVE "A COMMNON DRAFT,.”
- SHE DOUBTED ‘THE ADVISABILITY OF THE COSTA RICAN ANENDMENT AND
SUPPORTED THE SUGGEST ION THAT ARTICLE & SHOULD "ENSURE,™ RATKER
THAN T“QUARANTEE,” THE REALIZATIO OF THE RIGHTS.
MRS GRACIELA PONGCE DE LEON DE CATTAROSSI (URUGUAY)Y SAID HER
DELEGATION WOQULD ACCEPT THE ARTICLES AS DRAFTEDs SHE EXFRESSED
SURPRISE AT THE “EXTREME SENSITIVITY" SHOWN IN REGARD TO ARTICLE 3.
MISS ALBA GRINAN HUNEZ (CUBA) OPPOSED ALL AMENDMENTS TO THE FOUR
ARTICLES, YITH THE EXCEPTION OF THE COSTA RICAN PROPOSAL.
MR« CHOY (CHINAY SAID HIS DELEGATION WOULD VOTE FOR THE COSTA RICAN
ﬂN?IUNITED KINGDOM AMENDMENTS AND WOULD SUPPORT THE RETENTIOH OF
ART ICLE 3.
HRS. HELENA LEFLEROVA (CZECHOSLOVAKIA) STRESSED THE NEED FOR
REFRAINING FROM MAKING ANY UNNECESSARY CHANGES IN ARTICLE 2, WHICH

| - YAS THE MOST IMPORTANT ARTICLE IN THE COVENANT.

AS TO THE THREE-POWVER AMEHDHENT, HER DELEGATION WVOULD L IKE PARAGRAPH
2 TO PROVIDE FOR TME EXERCISE OF THE RIGHTS VITHOUT "DISTINCTION OR
DISCRIMINATION.™ SHE HAD RESERVATIONS REGARDING THE INDONESLAN
AHERDHENT. THE UNITED KINGDOH AMENDMENT, SHE HELD, WOULD WEAKEN
THE ARTICLE. ‘

#HOERSID IDRIS (INDONESIAY REITERATED HIS DELEGATIONS POSITION
THAT, UNDER THE PRESENT DRAFT, A PRIVILEGED ALIEN GROUP ~=- A HERITAGE
OF THE COLONIAL PAST OF MOST OF THE NEVLY FREED NATIONS == HOULD :
CONTINEE TO RETAIN THEIR PRIVILEGES, THUS :

HOR
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PERPETUATING THEIR ECONOMIC DOMINANCE, HE WOULD SUPPORT THE THREE-POVWER
AMENDMENT ONLY IF HIS OWN AMENDMENT WAS ADOPTED,

SIR DOUGLAS GLOVER (INITED KINGDOM) REFEATED HIS DELEGATIONS
OBJECTION TO THE EMPHASIS ON LEGISLATION IN THE PRESENT DRAFT. HE
¥AS PRESENT ING A REVISED AMENDMENT AFTER NOTING THE OPINION OF

'MEMBERS ON HIS ORIGINAL AMENDMENT.

THE COVENANT INVOLVED A NUMBER OF HUMAN RIGHTS, AND A GREAT DEAL
OF EDUCATION WAS REQUIRED FOR THEIR REALIZATION, HE STRESSED THAT THE
REVISED AMENDMENT WOULD NOQT VEAKEN THE ARTICLE IN ANY wAY.
ALIgssDPPOSED THE INDONESIAN AMENDMENT, AS IT WOULD DISCRIHINATE AGAINST
»
RUMEBERTO DIAZ*CASANUEV# {CHILD) CONCLUDED THAT THE THREE~POVER

+ AMENDMENT WOULD LEAVE ROOM FOR A STATE TC RECOGNIZE THE RIGHTS WITHOUT

LETTING ITS NAT IONALS EXERCISE THEM. THE CONCEPT OF RECOGNITION OF
THESE RIGHIS WAS SUPERFLUGUS, AS THEIR EXERCISE WOULD MEAN THEIR

. IMPLICIT RECOGNIT 10N,

HE QPPOSED BOTH THE UNITED KINGDOM ARD THE INDDNESIAN AHEHDMENTS-
BEGUM ANWARA XHATOON (PAXISTAN) SUPPORTED THE UNITED XINGDON
AMENDMENT AND URGED THE RETENTION OF ARTICLE 3, SHE OPPOSED THE

- COSTA RICAN AMENDMENT,

THE COMMITTEE WILL MEET AGAIN ON MONDAY AT 10230 A M. ' | 3
HS&JA 502P 16 NOV 62
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o THE BASIS OF QUOTE’ GAFEGUARDING ITS POPULATION UNQUOTE KCR L
RECOMMENDS FOLLOWING NEH PARn QUOTE THIS Pnovrsxom L1 'NOT RPT NOT

BE INVOKED IN THE CASE oF ANY INDIVIDUAL uno'cowsrxrurxs A DANGER

- TO NATIONAL. SECURITY NOR IN THE CASE OF A nass INFLUX VHICH ENDANGERS
THE SAFETY. OF THE WATION. UhQUDTE(E)SECOND PARA OF 'ART THREE OF THE
COMMISSIONS bRAFT IS ADDRESSED 10 STATES WHICH TNTEND 70 APPLY A
MEASURE THE AﬁPLICATION OF WHICH FIRST PARA or ARI 3 SEEKS 10
RESTRICT . IT’ RECOMNENDS THAT ALTEFNATIVE ARRANGEMENIS BE MADE

IF POSSIBLE 10 ENABLE THE PERSGNS THREATENED HITH RETURN T0 A TERR-
ITORY ﬁHEéﬁ.THEY MAY BE PERSECUTED, T0 LEAVE FOR ANOTHER COUNTRY IN
WHICH THEY DO NOT RPT NOT FEAR PERSECUTION AND WHERE THEY WOULD

NOT RPT NOT BE LIABLE T0 BE RETURNED TO A COUNTRY WHERE THEY FEAR

" PERSECUTION.AT PRESENT THE ART ONLY REC CMMENDS STATES TO CONSIDER

THE POSSIBIL!TY OF GIVING THEJE PERSONS SUCH: AN ALTERNATIVE OPPOR=
TUNITY.REF. IS: ALSD HADE IN THIS PARA TO -QUOTE. PROVISIONAL ASYLUM
UNQUOTE, A TERM YHICH HAS. N0 RPT NO RECOGNIZED MEANING IN INTL
PRACTICE AND MIGHT BE AVOIDED.HCR SUGGESTS' THAT sucu PERSONS
SHOULD ALWAYS BE GIVEN THE OPPORTUNITY OF SEEKING AN ALTERNATIVE
COUNTRY oF nvaum IF POSSIBLE AND THAT THE ART BE AMENDED THUS

QUOTE TO ALLOH THE PERSONS THUS ENDANGERED A REASONABLE PERIOD

AND SUCK FACILITIES AS ARE NECESSARY TO ENABLE THEM TO SEEK ASYLUM IN
ANOTHER COUNTRY UNQUOTZ, - . -tie*“} SR .

2,THE FIRST THREE SUGEGESTIONS WOULD APPEAR ié'SE REASONABLE ONES. AND
VE YOULD PROPOSE TO- SUPPORT THEM AS REGARDS* SUGGESTI GNSCD) ANDCED
CONCERNING ART 3 WE BELIEVE THAT IN LIGHT OF OUR’ PRESENT INSTRUCTIONS
IT WOULD BE PREFERABLE' NOT RPT. NOT. TO EXPRESS OUR v1£ws bF THEM.
SINCE IT IS POSSIBLE AS° STATED IN oun PRESENT INSTRUCTIONS THAT
“THERE MIGHT BE OBJECTIONS ON CDAS Paﬂr TG‘ANY NEW TEKT PRESENTED

TO THE CTTEE OUR DEL MIGHT THEN APPEAR AS RESISTING THE INCLUSION
LY

e Qe
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OF A4 SUBSTANTIVE ART SUCH AS PRESENT ART3.WE BELIEVE THEREFORE:THAT
WE SHOULD NOT RPT NOT SOLICIT SUPPORT FRON OTHER DELS FOR THE
POINTS RAISED IN PART 1: COMMENTARY ART AND THAT IT WOULD SEEY

SUFFICIENT FOR OUR PURPOSE TO STATE SOME OF THEM DURING DEBATE.LF
YOU AGREE WITH ABOVE WE SHOULD BE GRATEFUL TO RECEIVE TEXT OF.

STATEMENT TO BE DELJVERED IN CTTEE.DEBATE ON THIS ITEM IS SCHEDULED
FOR LAST WEEK IN NGV.-
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. Legal/H.Fraser/fl
CONFIDENTIAL
United Nations Division August 17, 1962
Legal Division 547 5=-AX=4,0
5, 75-AX~25-40 o~

Your memorandum of June 12, 1962,

Part II - Commentary

Attached please find drafﬁ commentaries on
provisionsl agenda items 72 and 45, the question of the
publication of a United Nations Juridical Yearbook and

the Draft Declaration on the Right of Asylum,

GILLES SICOTIE
Legal Division

P.S. As our position has remained unchanged in relation
to the Draft Declaration oﬁ the Right of Asylum, the

Part 11 Commentary for the Sixteenth Session of the

United Nations General Assembly on this item has been

reproduced,
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Seventeenth Session PART II

Third Cormittee

Provisional Agenda CHAPTER I1l

Item RESTRICTED .
XX XXEREEA

DRAFT DECLARATION ON THE RIGHT OF ASYLUM

a) Background References

Commission on Human Rights, Report of the Sixteenth
Session (28 Feb, - 18 March 1960) E/3335, E/N. 4/80L

Hemorandum by the Socretary-General, dated August
23, 1960. A/uL52

The Canadian Bill of Rights, Statutes of Canada 1960,
Chapter L

Final Reﬁort on Item 82 Fifteenth Session of the
General Assembly. Sept. 20 to Dec. 20, 1960.

Draft Declaration on the Right of Asylum, Report of
the Third Committee. A/I‘,667 dated l?th 6600 1960.

General Assenbly Resolution. 1571 (XV) dated 18
Dec. 1960.

Part II of the Commentary for the Sixteenth Session
on Item 38. o

b) Issues Facing the Seventeenth Session

The text of a draft Declaration on the Right of
Asylum, adopted by the Human Rights Commission, was
referred to the General Assembly fifteenth session by the
Economic and Social Council. The General Assembly referred
this matter to the Third Committee, where it was relegated
to the end of this committea's agenda.

At the fifteenth and sixteenth sessions, of the
United Nations General Assembly, the Declaration was not
discussed but deferred for the consideration of the
Committee at its next session. At the fifteenth session
there was some guestion whether the item should be
assigned to the Third or Sixth Committee. The Canadian
" Delegation took no part in the drief debate on the
question,

¢} Policy Considerations for Canada

Canadian officials of the Department of Citlizenship
and Immigration have considered the Draft Declaration on the
Right of Asylum; they have linked it clesely to the Cone
vention on the Status of Refugees, for Article 3 of the
Draft Declaration and Article 33 of the Convention raise

L 2
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problems of a similar nature. (The text of Article 33 is
attached as Annex II. The Convention teday binds some

25 states; most of those in western Eurcpe, including the
United Kingdom, Australia, New Zealand, Yugoslavia, Israel,
Tunisia, Morocco and Ecuador.) They have no objections o, and nc
substantive comments upon the preambular and operative para-
graphs and Articles 1, 2, 4 and 5 of the Draft Declarationm,
although they note that paragraph 5 seems unnecessary as it
repeats the third paragraph of the preambls. A few drafting
changes might be desirable in these parts of the text, but
Canada would not dissent from them in their present form.

Article 3, however, is the heart of the declaration
and caused the Human Rights Commission the greatest difficulty.
Department of Citizenship and Immigration officials have
studied the implications of the draft text and have come to :
the conclusion that the delegation should not support Article -
3 as it now stands and shonld abstain in the vote on the com-
plete text unleass Article 3 iu amended in a way that makes it
more acceptable. The Dapartment of External Affalrs is in
accord with this conclusion.

4 summary of the comments of the Department of
Citizenship and Immigration follows as part (i), with the
comments of the Department of External Affairs as part (ii).

(i) Commentg of Department of Citizenship .and
Imnigration

Article 3 is much more sweeping and far-
reaching in its effect than anything contained in
the Convention on the Status of Refugees. The
Convention is applicable only to a relatively
limited number of persons who fall within the
Convention's definition of refugee. In contrast
Article 3 of the Draft Declaration on the Right
of Apylum is applicable to everyone. HNo one seek-
ing asylum, says the Declaration, "should, except
for over-riding reasons of naticnal security or
safeguarding of the population, be subjected to
measures such as rejection at the frontier, xreturn
or expulsion which would result in compelling him
to return £6 or remain in a territory if there
is well~-founded fear of persecution damaging his
1life, physical integrity or liberty in that
territory.”

It is true that the Article speaks of a
"well-founded™ fear of persecution, but it seems
likely that in most cases in which the question
might arise, arguments would be advanced which
would be difficult to refute in factual terms;
the effect would be that the Canadian Government
would have the burden of proving that the fear
of persecution was not well-founded. Even if
this were not so, the Government, if it supported
this Article, would at léast be under a moral
obligation to grant asylum in Canada %o anyone
who alleged that he had 2 well-founded fear of
persecution, whether in reality that fear was
well-founded or not.

X X J 3
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Article 3 of the Draft Declaration is also
broader than the corresponding provisions of the
Convention on the Status of Refugees in that govern-
ments are expected to refrain from three types
of aetion in relation to persons seeking aaylum!
"rejection at the frontier, return or sxpulsion®.
Article 33 of the Ceonventicn refers only to return
or expulsion. It is one thing tc undertake not to
expel from the country a person who has found his
way here and has gained entry either as a landed
immigrant, a temporary visitor or on some other
basis. It is quite another thing tc undertake
not to reject at the f{rontier a person who may
never have been in the country and who may apply
at a border point or who may be a passenger, stow-
gway or a crew member on a ship calling at a Canadian

arbour.

By Article 33 of the Convention, a state under-
takes that it wlll not expel or return a refugee
"to the frontiers of territories where his life or
freedom would be threatened". Article 3 of the Draft
Declaration refers to "“rejection at the frontier
return or expulsion which would result in campeliing
him to return to or remain in a territory esc.”.
There is a considerable difference between an under-
taking not to expel or return a person to the fron«
tiers of &nother country and an undertaking not to
reject a person at the frontlier if the result of
siuch rejection is that he will eventually be com-
pelled to return to that country. A person rejected
at the Canadian frontier might also be rejected at
the frontiers of the other countries where he seeks
asylum; each rejection would in effect have the
result of compelling him tc return to the country
vhere he fears persecution, The result would be
that Canada could be faced with the argument that
its action in rejecting a person at the Canadian
frontier was in violation of the undertaking to
whieh Canada has subscribed in voting for Article 3
of the Declaration and the burden of proof would,
in most cases, be likely to fall upon the Canadian
authorities to establish that they were not acting
in violation of Article 3.

Canada might be justified in undertaking that
it would not return or expel anyone who has actual-
ly managed to land in Canada, whether temporarily
or permanently and whether legally or illegally,
but it is difficult to consider accepting, even
in principle, the proposition that Canada does not
have the right to decide entirely in its own
interssts who shall be allowed to enter the country
for the first time. A promise to safeguard the
position of persons who are actually within Canadian
jurisdiction follows from an undertaking not to
return or expel. An undertaking not to reject at
the frontier, however, leads to the assumption from

ase ’4-
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some othar jurisdiction of a responsibility
which belongs to it rather than te Canada,
and Canadian officials see little or no jus~
tification for accepting thies additional
obligation,

The text of Article 3 leads to a final
general comment which dces not perhaps apply to
any particular part of the Article. The text
seens to endeavour to shift the concept of the
right of asylum from the state to the individual.
Asylum has always been considered as the right
of a state; it may be granted to an individual
notwithstanding any protest that may be made by
the state from which he comes. Article 3, however,
proclaims the right of an individual to demand and
secure asylum from the government of a country.

If this change is to be considered at all, the state
which may be under an obligaticn to grant asylum
should at least have the right to insist that the
burden of proof, in case of doubt, rests clearly
with the individual seeking asylum rather than

with the state from which asylum is sought.

(1i) Comments of the Department of External Affairs

The question of asylum falls mainly within
the responsgibilities of the Department of Citizen-
ship and Immigration. That Department’s comments
have been given above to explain the position
adopted on the Draft Declaration and for the inform-
ation of the Canadian Delegation to the General
Agsembly, This part {(¢) (ii) of the commentary
is intended primarily to provide suggestions for
the use of the material in the precaeding part.

Perhaps the most serious objection to Article
3 and indeed to the Draft Declaration as a whole is
its implied derogation from national sovereignty.
Vhile it does not deny the right of a state to
refuse to grant asylum to a person, it greatly
strengthens the position of the person sseking
asylum. This is, of course, the purpose of the
Draft Declaration, but the right of asylum in
international law is not the right of a person to
gecure asylum but the right of a state, in the
exercise of its sovereignty, to grant asylum,
Lauterpacht, in Oppenheim's International Law
{8th ed., vol. 1, p. 677) writes,

%The so~called right of asylum is certainly
not a right possessed by the alien to demand
that the State into whose territory he has
entered with the intention of escaping pro-~
secution in some other State should grant
protection and asylum. For such State need
not grant such demands. .e..At present it is
probable that the so~called right of asylum is
nothing but the competence of every State {0
allow a prosecuted alien to enter, and to remain
on, its territory under its protection, and
thereby to grant asylum to him."

"o 5
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It is recognized that international law
may be moving towards a position where the right
of asylum 1s the right of an individusl to secure
asylum; however, this is not yet the position,
and the delegat{on should make clear, if it
becomes necessary to do so, that the Canadian
Government does not recognize any right of an
ind%vidual to demand and receive asylum from a
state.

This Draft Declaration differs from most
other similar Declarations and Conventions that
have been formulated under the United Nations in
that it refers and applies tco everyone, not just
to special §roups such as refugees, women and
children. or this reason caution in adopting
it is necessary and its terms have been examined
carefully, References made above to Article 33
of the Convention on the Status_of Refugees ars
ugeful for comparison, but the Delegation should
not link Article 3 of the Draft Declaration with
it unless the particular nature of a discussion
makes doing so appropriate. Canada is not a
party to the Refugee Convention; it is, in fact
objections made to the implications of Article 53
that have prevented us from acceding to it. While
the Canadian position on Article 33 may be under-
going some change, comparisons between the terms
of these two articles are to be avoided in publie
debate, The suggestion made by the Department of
Citizenship and Immigration that the phrases
"rejection at the frontier... which would result
in compelling him to return to or remain in a
territory" etc., go considerably further than
the wording used in the Refugee Convention is
certainly true, but to say so would be to raise
a controversy over whether, in fact, there wosuld
he much difference in their application., It is
very possible that, in practice, the effect of
Article 33 would be as broad as that of Article 3;
very few refusals to admit & person that would
contravene Article 3 could be justified by citing
Article 33, Indeed, to say that Canada would not
expel a person already in the country, even if here
jllegally, but might reject at the Canadian
frontier a person seeking asylum, would seem likely
to encourage attempte at illegal entry. To adopt
such a position in public debate might well prove
embarrassing.

{d) Ingtructions

In making known the Canadian objections to the
text of Article 3 of the Draft Declaration the delegation
will, it is realized, be handicapped by not being able to
make some of its points in public. Neither can it suggest
an alternative text., Even if the objections raised shove
are satisfied it is possible that there will be other ob~
jections to eny new text. The delegation should therefore

LR R J 6
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at once refer any proposed amendments te Ottawa for
comment and iastruction. The delegation should also
seek support for the points that have been raised.

If Article 3 remains unchanged the delegation
should abstain in the vote on it and in the vote on the
Daclaration as a whole but may support the other paris
of the Declaration if 4 vote is taken separately on them.
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S8venteenth Session Part I1
Third Committee Chapter III
Provisional Agenda
Item G5

ABNEX I

TEXT OF THE DRAFT DECLARATION ON THH RIGHT OF ASYLUM

The General Assembly,

Recalling that among the purposes of the United
RNations is the achievement of international c¢o~operation in
solving international problems of an economic, social, cultural
or humanitarian character and in promoting and encouraging
respect for human rights and fundamental freedoms for ail
without distinction as to race, sex, language or religion,

Mindful of the Universal Declaration of Human Rights
which declares in Article 14 that *(1) Everyone has the right
to seek and to enjoy in other countries aay{um from persecution;
{2) this right may not ba invoked in the ¢ase of prosecutions
genuinely arising from non-political crimes or from acts con=-
trary to the purposes and priunciples of the United Nations",

Recalling also parapgraph 2 of Article 13 of the
Universal Declaration of guman Rights which states that

"gveryone has the right to leave any country, including his
own, and to return to his country",

Recommends that, without prejudice to existing
instruments dealing with asylum, States Members of the
United Natiops and members of the speciallzed agencies
should base themselves in their practices on the following
principles:

Article 1

Agylum granted by a state, in the exercise of
its sovereignty, to persons entitled to invoke Article 14
of the Universal Declaration of Human Rights shall be res-
pected by all other States.

Article 2

The situation of persons who are forced to leave
their own or another country because of persecution or well=
founded fear of persecution is, without prejudice to the
sovereignty of States and the purposes and principles of the
United Nations, of concern to the international community.

TO Bl wewy ———y ) 1
the United Nations should consider, in a spscev - -
national solidarity, appropriate measures to lighten the
burden on the country granting asylum.
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Article 3

No one seeking or enjoying asylum in accordance
with the Universal Declaration of Human Rights should,
except for overriding reasons of national gecurity or
safeguarding of the population, be subjected to measures
such as rejection at the frontier, return or expulsion
which would result in compelling him to return to or re-
main in a territory if there is well-founded fesr of
Eersecution endangering his l1life, physical integrity or

iberty in that territcry.

In cases where a State decides 4¢ apply any of
the above-mentioned measures, it should consider the
possibility of the grant of provisional asylum under
such conditions as it may deer appropriate, to enable
the person thus endangered to seek asylum in another
country.

Article 4

Fersons enjoying asylum should not engage in
activities contrary to the purposes and principles of
the United Nations.

Article 5

Nothing in this Declaration shall be interpreted
to prejudice the right of everyone to return to his
country as stated in Article 13, paragraph 2, of the
Universal Declaration of Human Rights.
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Sevateenth Session Part II
Third Committese Chapter I11I
Provisional Agenda
Item L5

ANNEX II

CONVENTION ON THE STATUS OF REFUGEES

ARTICLE 133

Prohibition of Fxpulejon or Return

{"Refoulement™)

No Contracting State shall expel or return
("Refouler®™) a refugee in any manner whatsoever to the
frontiers of territories where his life or freedom
would be threatened on account of his race, religion,
nationality, membership of a particular social group
or political opinion.

. The benefit of the present provision may not,
however be claimed by a refugee whom there are reasonable
grounds for regarding as a danger to the security of the
country in which he is, or who, having been convicted by

a final Judgment of a particular serious crime, constitutes
a danger o the community of that country.
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INF O PERMISNY LDN WASHDC
BaG OSLO FM LODN
INTERNATIONAL LAW COMMISSION=-14TH SESSION GENEVA-F UTURE WORK

ILC DEVOTED ITS FIRST TWO WEEKS TO A CONSIDERATION OF ITS FUTURE WORK
PURSIANT TO REQUEST MADE 3Y UNGe IN RES 16886(XVI)OF DEC18/61.PAL
(INCIAYWAS ELECT®D CHAIRMAN,WITH GROS(FRANCE)AND AMADOCBRAZILIAS
VICE=LAAIRMEN 2ND LACHS(F OLAND)AS RAPPORTEUR. THE COMMISSION HAD
BEFORE IT DOCU A/CHN/ 4/ 145 PREPARED BY SECRETARIAT SURVEYING THE -PAST
AND EXISTING WORX OF THE COMMISSION AND PRCPCSALS MADE IN UNGA FCR

FUTURE WORK.CCPY OF THIS DOCU AND OF PROVISICNAL SUMMARY RECCRDS OF
MTGS TO DATECA/CN, 4/SR/ 628-636YWERE AIRMAILEL TO YOU MAYE,CCMMISS TON

Has NQOW CONSLUDED PRESENT STAGE OF DISCUSSIONS ON ITS WORX AND HAS
BEGUN COMSIDERATION OF LAW OF TREATIES. WALDOCKS REPORT ON TREATIES
WAS CISTRIBUTED TO MEMBERS END OF LAST WEEK(DCOCU A/CHN/74/144 CON -
TAINING REPORT WaS AIRMAILED TO YOU OM MAY4 AND ADDENDUM TO REPORT
(A/CN/ 47144/ ADD. 1IWAS AIRMAILED MAY8),IT IS EXPECTED THAT REMAINDER
OF WORK OF PRESENT SESSION WILL LARGELY 3E DEVOTED TO LAW OF TREATIES,
2. THE DEBATE ON WORK COF COMMISSION WAS A BROAD ONE WITH A WIDE
VARIETY OF VIEWS BEING EXPRESSED ON THE THREE MAIN QUESTIONS CON-
CERNING FUTURE WORK OF COMMISSION-STATE RESPONSIBILITY(ILC WAS ASKED
TO CONTINUE ITS WORK ON THIS BY UNGA RES 1686(XVIIPARAS(A));SUCC-
ESSION OF STATES AND GOVTS(SAME RES ASKER ILC TO INCLUEE THIS SUB-

JECT ON ITS PRIORITY LIST):AND ITS FUTURE PROGRAMME OF WORK(CON~-
CERNING WHICH ILC WAS ASKED TO REPORT TO UNGA AT ITS NEXT SESSICM).
IT WaS CLEARLY THE GENERAL VIEW OF COMMISSTION THAT ITS MAIN WORK
OVER THE NEXT FIVE YEARS WOULD BE ON SUBJECT OF LAW OF TREATIES
AND THAT A VERY LARGE PART OF COMMISSIONS TIME WOULC HAVE TO BE
GIVEN TG THIS SUBJECT.

3.IN VIEW OF FACT THAT IT WOULE HAVE BEEN CDIFFICULT TC REACH
A LA T AL S R RN B S R T P i STATE

™~
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SUCCESSION WITHOUT A PROLONGEL DEBATE IN COMMISSION,CHAIRMAN

PRESSED FOR ACCEPTANCE OF A PROPOSAL OF TUNKIN FOR CREATION CF
CTTEES TO STUDY SCOPE OF STATE RESPONSIBILITY ANC OF SUCCESSION

OF STATES AND GOVTS.AFTER A LENGTHY PROCECURAL DEBATE COMMISSION
AGREET TO ESTABLISH FOLLOWING FOUR CTTEES(1)A SEVEM-MEMBER DRAFTINTG
CTTEE UNDER CHAIRMANESHIP OF GROS(FRANCEXWITH FOLLOWING ADCITICNAL
MEMBERS: WALDOCKCUK ), AGOCITALY), ARECHAGACURUGUAY)Y, TUNKIN(USSR),
LACHS(P OLAND),Y ASSEEN{IRAQY; (2)AN EICGHT-*EM3ER CTTEE UNDER CHAIR-
MANGHIP OF AMADO(BRAZILIWHOSE FUNCTICM 1S TO DRAY UP A LIST CF
TOPICS FOR WORK OF COMMISSION AND REPORT TO ILC AT ITS PRESEMT
SESSION WITH A VIEW TO COMMISSION DECIDING OM CERTAIN SPECIFIC
TOPICS FOR FUTURE CODIFICATION, (ACDITIONAL MEMBERS ARE AGO, BARTOS
(YUGOSLAVIA).NYSELF,CASTREN(FINLAND),ARECHAGA,PESSOU(DAHOMEY)ANE
TUNKIN3 ¢3)A CTTEE OF TEN ON STATE RESPONSIBILITY UNCER CHAIRMAN-
SHIP OF AGO WITH FOLLOWING ARCITICNAL MEMBE§S=TUNKIN,LACHS,GROS,

BRIGGS(USAY, ARECHAGA, DE LUNA(SPAIN, TSURUOKACJAPAN) ,PAREPES(ARGEN -
TIMAYAND YASSEEN,FUNCTION OF THIS CTTEE IS TO STUDY AND LAY LOWN

GENERAL INSTRUCTIONS ON SCOPE COF SUBJECT OF STATE RESPONSIBILITY
FOR GUIDANCE OF SPECIAL RAPPORTEUR OR RAPPORTEURS(TO BE APPOINTED
AT NEXT SESSION IN 1963).CTTEE WOULD BEGIN WORX AT PRESENT SESSION,

CONSYLT BY CORRESPONLDENCE BEFORE NEXT SESSION AND CRAd UP REPORT
AT BEGINNING OF NEXT SESSION FOR CONSIDERATION 8Y ILC MOT RPT MNCT

LATER THAN BYSEND OF ITS NEXT SESSION;(4;A CTTEE OF TEN ON SUCC-
ESSION OF STATES AND GOVTS UNDER CHAIRMANSHIP OF LACHS WITH FOLL-
OWING ADDITIONAL MEMBERS:BARTOS,BRIGGS,CASTREN(F INLAND), LIUCCHINA)
ELIASC(N IGERIA), TABIBICAFGHANTISTAN)Y, TUNKIN,ROSENNECISRAEL)Y, EL-ERIAN
(UAR), TERMS OF REF AND TIME OF REPORTING COF WORK OF CTTEE IS SAME
AS THAT OF CTTEE ON STATE RESPONSIBILITY.SPECIAL RAPPORTEUR OR
RAPPORTEURS WILL,AS IN CASE OF STATE RESPONSIBILITY,BE CHOSEN AT
MEXT SESSION AFTER CTTEE PRESENTS ITS REPORT.

4,WHILE THERE WAS UNANIMITY ON ESTABLISHMENT OF A DRAFTING CTTEE
AND OF CTTEE ON FUTURE WORK OF COMMISSION,THERE WAS A SHARP

oo ¢5° 7000643
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DIVERGENCE OF VIEWS ON DESIRABILITY OF ESTABLISHING CTTEES OF THE
TYPE FINALLY AGREED UPON ON STATE RESPONSIBILITY AND SUCCESSION,

THE PREFERENCE OF A LARGE NUMBER OF MEMBERS(INCLUDING GROS,WALDOCK,
MYSELF, VERDROSS, AGO, ELIAS, ARECHAGA AND OTHERS)WAS FOR APPOINTING
SPECIAL RAPPORTEURS AT PRESENT SESSION WITH EITHER NO RPT NO SPECIAL
CTTEES BEING ESTABLISHED OR THEIR CREATION AS CONSULTATIVE GROUPS

IN ORDER TO ADVISE THE SPECIAL RAPPORTEUR ON GENERAL GUIDELINES OF
HIS WORK.DECISION TO DEFER APPOINTMENT OF SPECIAL RAPPORTEURS AND

TO ESTABLISH CTTEES WITH RESPONSIBILITY FOR INVESTIGATING GENERAL
SCOPE OF STATE RESPONSIBILITY AND SUCCESSION WAS DUE IN LARGE
MEASURE TO PERSISTENCE OF CHAIRMAN WHC CONTINUALLY PRESSED FOR
ADOPTION OF SUGGESTION OF TUNKIN FOR ESTABLISHMENT OF THESE CTTEES.
WHILE NO RPT NO VOTE WAS TAKEN,IT WAS CLEAR THAT DECISION TO CREATE
(FOR THE FIRST -TIME SINCE THE INCEPTION OF COMMISSION)CTTEES WITH
GENERAL EXPLORATORY FUNCTIONS WAS DUE LESS TO GENERAL WISHES OF
MAJORITY OF MEMBERS THAN TO DETERMINATION OF CHAIRMAN AND SOVIET
BLOC REPS.,

S.WHILE NO RPT NO DECISION WAS TAKEN WITH REGARD TO APPOINTMENT OF
SPECIAL RAPPORTEURS FOR THESE TWO SUBJECTS IT WAS GENERALLY UNDER-
STOOD THAT THEY WOULD BE DESIGNATED FROM AYONG MEMBERS OF EACH CTTEE
AND IT SEEMS LIKELY THAT AGO WILL BE ELECTED AT 1963 SESSION AS
SPECIAL RAPPORTEUR FOR STATE RESPONSIBILITY,AND LACHS WILL BE
ELECTED SPECIAL RAPPORTEUR FOR SUCCESSION OF STATES AND GOVTS.

6. THERE WAS CONSIDERABLE DISCUSSION OF SCOPE OF THESE TWO SUBJECTS
AS WELL AS OF OTHER FUTURE WORK OF COMMISSION.ON SUBJECT OF STATE
RESPONSIBILITY,MANY MEMBERSCINCLUDING VERDROSS,AGO, TUNKIN,LACHS,
YASSEEN, BARTOS AND OTHERS)SUPPORTED VIEW THAT SUBJECT SHOULD BE
SPLIT INTO TWO OR MORE PARTS-CORRESPONDING IN GENERAL TO BROAD
QUESTION OF GENERAL SCOPE AND NATURE OF STATE RESPONSIBILITY AND
THE MGRE LIMITED QUESTICN OF RESPONSIBLITIY FOR DAMAGE TO ALIENS

0N TERRITORY OF A FCREIGN STATE.ON THE OTHIR HAND,SEVERAL OTHER 000644
MEMBERS( INCLUDING GROS.ARECHAGA.BRIGGS.WALDOCK f
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AND MYSELF)ENPHASIZED THE CLOSE INTERRELATIONSHIP BETWEEN THE TWO
TOPICS AND DESIRABILITY OF DESIGNATING A SPECIAL RAPPORTEUR TO

STUDY QUESTION IN ITS ENTIRETY WITH A VIEW TO MAKING RECOMMENDATIONS
OV HOW AND WHETHER THE SUBJECT SHOULD BE DIVIDED,IN ADDITION TO
THESE TWO GENERAL LINES OF APPROACH, THE COMMUNIST REPS ARGUED THAT
THE CONCEPT OF STATE RESPONSIBILITY HAD BECOME MODIFIED BY THE

QUOTE NEW INTERNATIONAL LAW UNQUOTE AND NOW CONCERNED MAINLY RES-
PONSIBILITY IN RELATION TO MAINTENANCE OF INTERNATIONAL PEACE aND
SECURITY ARISING IN PARTICULAR FROM AGGRESSION AND VIOLATIONS OF

UN CHaRTER AND OF THE OBLIGATION TO GRANT INDEPENDENCE TO COLONIAL
PEOPLES ETC.

7. ON SUBJECT OF STATE aND GOVT SUCCESSION, THERE WAS GENERAL AGREEMENT
THAT PRIORITY SHOULD BE GIVEN TN IT,AS REQUESTED BY UNGA, BUT MANY
VIEWS WERE EXPRESSED ON:QUESTION WHETHER OP NOT RPT NOT THERE WERE
GENERAL RULES GOVERNING SURJECT WHICH COULD BE DEDUCED FROM STATE
PRACTICE; WHAT ITS RELATIONSHIP WAS TO L&W OF TREATIES AND STATE
RESPONSIBILITY$WHETHER TOPIC SHOULD BE SPLIT OR WHETHER SUCCESSION
OF GOVTS WaS 4 PROPER SUBJECT FOR CODIFICATION,ETC.THE VIEW WAS
WIDELY EXPRESSED THAT IN VIEW OF PAUCITY OF EXISTING WATERIAL ON
SUBJECT THE SECRETARIAT SHOULD SOLICIT REPORTS FROM GOVTS(POSSIBLY
BY CIRCULATING A QUESTIONNATRE)ON STATE PRACTICES AND SHOULD PREPARE
A BACKGROUK® STUDY,

8. ON QUESTION OF FUTURE WORK OF COMMISSION,GENERAL VIEW SEEMED TO

BE THAT SUBJECTS OF TREATIES,STATE RESPONSIBILITY AND STATE AND GOVT
SUCCESSION WOULD MORE THAN FILL UP THE TIME OF THE COMMISSION OVER
THE NEXT FIVE YEARS,AS ADDITIONAL PRIORITY TOPICS,SEVERAL MEMBERS
EXPRESSED 4 PREFERENCE FOR aD HOC DIPLOMACYC(WHICH SEEMS LIKELY TO

BE TAKEN UP AT MEXT YEARS SESSION IN aDDITION TO LaWw OF TREATIES)
AND FOR OTHER TOPICS REQUESTED IN EARLIER UNGA RESOLUTIONS 1E HIS-
TORIC BAYSCCONCERNING WHICH SECRETARIAT WILL DISTRIBUTE a STUDY

IN JUN),ASYLUM AND RELATIONS BETWEEM STATES aND INTERNATICOMAL
ORGANIZATIONS, HOVEVER, GENERAL VIEW WAS ALSO EXPRESSED THAT IT 000645
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WOULD Bt DESIRARLECAND NECESSARY ©NDER UNGA 1S36(XVIIITC DRAW UP A
SIaND- oY LIST(A CY1ER BRINC ESIABLISHEQ FOR THIS PURPCSSEIAND TO
Ssudnil T#is TU NEXT uNGA SESSION, EVEN THOUEA [T3 PRACTICAL VALUF
SEEY: D RATHAER LIMITED I VIEY OF HEAVY ¥0OnrKLUAD OF COAMISSICN uVier
NEXT FIVE YEAAS.

9, THEKE WaAS sL50 A CONSIDERABLE AMOUNT OF DI5CTUSSICN ABLUT FULTURE
METHOD OF wox¥ 2F ILC.A VARI®TY OF VIFWS «Epn AGAIN EXPRESS:

SInitAa~x TO TAALSE noVANCED IN EaiLIER SELSION=(ZG RAEAADINT FLUSI-

s-~

BILITY Gr ¥TG MOKE OFTEW DJURING SESSIOWCTARIAL Y, OSTALNING OUTYIDE
ASS1STANCH(CAST RENLIZELECTING Ye rde 1S FOx & LoW3ER PRRICR THAN FILVE
YEARS(TABL31), STAGIERING ¥ PLowlION CF [F+F5 JF OFFICE ALGNT LINRZ
FOLLOWED BY ICJ(PALY dAdING & FIST wenllal JF PEPORIS [N A 717SE
(DE LURAIVER2rOSS), YAKING ILC s PZIMASENT 0ulY(FPALD, JIVIDING

ILC INTC TwQ SU3=-COMISSIONSL{TASTHINI yAFPUINTING NI THAN T
RAPPURTZUR PEA SUBJECT(TABIoI, JASTREN) ,eiCoA0waVEK AS IN PAST
SESSIONS THE S1SCUSSION 04 THIS LATT- TOPIC »AS Gunvisaw aNg OIrFIE
AND NO rPT HJ JECISIUNS WiAE TAKeN.

10« 0N THE WHCLE THE COMMUNIST i "3ErS WE-E ASFHER SUAPHIZINTLY
RESTRA INED IN THEIR INTERVENTIONS AND rvex 14 Ly a0V OCAC Y OF "UOTY
NEW INTERNATIuNAL LAaW UNQUOTE WAS IN LOw KEY. oo YCND THE DCCASICGMAL
REF TC PEACEFUL COEXISTENCE AND COLONIALISY THE oupBAlES +4AV: NOT TFT

£

NOT HAD TO Dalf ANY SIGMNIFICHMNT DEGREE OF POLITICAL CONTEINT ANC
THE COMNUNIST MENZ2ERS HAVE NUT rRPT NJOT S00GAY TO INTRODUCE SUBJECT
OF PE4CEFtL CUZXISTENCE AS A SEPARATE TLPIC 2N AGENDA OF ILC
ALTHUDGH ThE Y HAVE CF COURSE SAINTAINEZD THEI Y GENE HAL AGHELMSNTS IV
FAOUR CF AN APPROACH TO STATw HESPONSIBILITY wHICH wCULD SEEMN
CAPAGLE GF EYBRACING A RATHER SIAILAr RANGE 3F TOPICS.

11, SUMMARIES OF MY THREE vaIN INTERVENTICNS ON WGRK CF COfMISSION

AND .8 PaLCLUTRES For DFALING WIDH STals o0 U SIAILIiY A%D ~.ai
A ? i ot ‘o N . . ) £ :
i N - PR i LR EE FO PRI vl PRSI B + ~ >

1, .70 TT 1T T ETT R TS LT TRE Tt T @I TORICE OF THE LT
OVER NEA Flve YEAS wilb zr bLaw Qr 1TaRail®i, s ATR ATBPCNELSILLTY
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» DEPARTMENT OF EXTERNAL ATFAIRS
e : | MEMORANDUM
TO: ..o m ‘ . leIEUI ..................... e eaeraeranean Security . coﬂ?msanAL ......
o el Aprdd 18, 1962,
......-..............................,......ar.............'...—;_....,y e A L R
¥R, BEESLEY |75 D575 | [Fieve 5575-AK-50
FROM: oottt tianara s iom ISR SIS P dEocsf 5147 5=AX w3740
’ g7l | i ohE—36-0—
. REFERENCE: .........ccoooveiiciionn B AN SITIRTIRTR B BL] B AR ~25-40
........... ' 11547 -A-4Q
susyscr: .. Today's Haoting of the Departmental Legal Flemning Cormittes. . .

The subjects you might wieh to raise zt todey's
mesting would geen to be te follows:

Stnte_Raagonsibility and Permanont Sovereignty cover
ne ity i _ ) . :

2. A copy of Legal Division's backpground papor
dated April 17 discuesing briefly (2) the appointment
of o now Repporteur, {b) the scope of the topic and
- ¢) the merits of Garcie Amador's study, is attached,
A copy has been aent to Goneva for inclusion in the -
Commentary for your guidance.) .

3. - Economic Division has baen meoting with repraw .
sentatives of other departments this woek to discuss the
economic aspects of State Responsibility (including the
0.B.C.D. proposed Convention on the Protection of Foreign
Property) ond may have a paper ready for pragentation
today incorporating the results of these discuasions,

beo Ve have now received replies to our telegram
1-38 v Vaghington, London, and Oslo, suggesting the
possibllity of linking the topica of State Rosponsibility
and Permeuent Sovereignty over National Resources {flagged
on the attached file).

5. Telogram 1073 of April 6 frem Yashington (flagged
on the attached file) reports that the State Department
would be agreenble toc the topics deing interrelated in the
I.L.C. provided UILGA wore prepsred to refer the question

of Soverelgnty over liational Rescurces to the 1.L.C., the
likelihood of which could deperid on whe wes named as ,
Rapportour to replace Gercia Amador. (If a Rapporteur who
night bo nore acceptadble to the test werse oppointed, it
uas thought that UNCA mipght bo nors reluctant toc paas the
questions to the I.L.C.)

6. London's telegran 1412 of April 16 (flsgged)
gays oerely that Sir Humphrey Valdock is well awares of the
Poreign Office position and that the Foreign Office cone

CIRCULATION | sldera that "it would bo a good idea if Ir. Cadieux could
work in eloss co-operstion with his and, of course, with

the other Hestern mapbers of the I.L.C. The telegram also
makos the point thot there pay be a danger of the Cormuniste
capturing the position of Rapporteur on this question.

A ' / 0002
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7 Oglo's telegronm 95 of April 12 {flagged) reports
that in the view of Evenson, Diractor of Legal Division
of the Horwegian Foreign Ministry it is possible that
broadening the subject of atate responsibility to include
sovereignty over nationsl resources might asgist in .
providing a basic for genoral sgreement, but Evanson is
doudrful of any resl use heing made of kmador's paper
- which he regards as destructive of traditions of inter
national law snd "almogt-as dehporsus as the woerk of the
Communiste™. T

8. Goneva'e telegram 743 of April 16 (flagged)
reports that aceording to El Erian, the U.A.R. member of

the I.L,C,, one of the Communist mezbers {probably lLachs

of Poland) might propose thot the subject be split.in

two, so that one part would deal with state responsibility
in the narrover sense of responsibility for domage to
aliens, snd the broader part would cover the genersl subject
of responsibility for non-compliance with obligations under
treatios and genorszl international law. Thls telegram also
passens on the views of Professor Schn that Lachs sight heve
some support in the IWL.C. for splitting the subject of
state responsibility into two parts. Sohn thought Professor
Ago of Italy was sympathetic to thig line of approach, and
he himself tended to the view that splitting the sudbjact
might help to conigolidate and forward the work already doene
in the I.L.C. on the subject of state responuibilitg for
 dumege to aliens; he wap rather dubious, however, about

the idea of undertaking the codification of atate re-
sponaibility in the wider sense as uced by the lommunists.

G A cdpy of Legal Pivision's background paper
‘deted April 11, (a copy of which has alaso been forwarded
tn Genova), is atteched. This paper incorporates European
Division's nmexzorandum of April 10 on Political Aspects

of Co=mxistence. ' ' :

10. 8ame background papers, including a Few Zealand
papar on the topic, have heeh forwerded to Geneva, African
and Middie Bastern Division are preparing a position pasper
on the question; s first draft of which nay be ready for
today's meeting. _ -

Anylum

11, The position paper prepered by Consular and

U.R, Divisions has been forwarded to Geneve. Some revisions
and additions to the paper are now belng made by Latin :
American Divlieion, to incorporste the Latin American ,
political approach to the problen, and by Buropean Division
to incorporatée the Soviet bloc position on the questien..

International Law Apgocintion
12, As you know, a registration form has been gent

to you relating to the Bruspels Conference in August of
the 1.L.A. ‘ ,

/ '."*3
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13. The gquestion of semi-official representation
by Western countriss has been raised in Waghington, London
" and Osle, Oslo's telagram 75 of Harch 26 reported that -
the Horwegians had not been giving muich thought to the
" problem of representation at the i.L.A. Conference but
that they would be cansiﬂ¢r1n§'tha question in the light
of our comments. London's telegram 1412 of April 16 reports
that the Poreign Dffice sharsa our concern ahout the
attempts which the Soviet blec have bLesn wmaking to capture
" the l.L.A. and that while zo far the Foreign Office have
not sent any representetives to it, they agres that this
is well worth considering. Thay are now looking into it
snd shall let us know their conclusions as soon as they
can, YUashington's velegram 1073 of April 6 reports that
the U.8.4, had not in the past apgointnd delagites as such,
although & representative of the U.8.A. Consulate in
Hamburg had attended that meeting purely for reporting
purposes. The U.B5.A, would want to have a repressntative
attend the Pruscels meetings, et least for reporting
purpcses, and thay would aleoc consider in the light of our
discussions with them whother it nmight be desirable to have
someona attand who mipht seek to influence the substance
of discussion in any VWestern caucus that might be organized,
They were conscious of acme of the difficulties involved,
but aware s8lso that Soviet bloc representatives had taken
advantage of this situation, snd their Legsl Departmant
would therefore give immediote attention to possidle
representation at the Brussels meoting this summer,

Summor Erploveent of Profesmsors

¥ 8ince Frofessors Forin and MacDonald are not
available background information is being obtained on
Professors Cestel and Fharand and this question cen perhaps
be discussed at the coneclusion of voday's meeting,

1. A, Beesley

Js A. Beesley

t _ - © 000649
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» MEMORANDUM
TO: .. Legal Diviafon ....................... SEUUUTUR Security RESTRICTED............
......................... e | Date Aprdl 17, 1962« ...........
FROM: Latin Anerican. Divisian.......... e, 5275 BX-325- Yy
REFERENCE: . ... .. ...... s e, L.,é '

I TR T T T T T S T T T T T

You have asked whether we could comment briefly on some political
aspects of the granting of diplomatic asylum in Latin America., Actusally,
there is very little that can be added to what you will have seen already
on Legal (snd Consular) files concerning this subject, The best known case,
of course, is that of the Peruvian APRA leader Haya de la Torre, who spent
five years in the Colombian Embassy in Lima, o

2, Since Heads of Misaions have a right to assess whether persons asking
for asylum are bona fide political asylees or not, the granting of asylum
often assumes a political character, In practice, the asylum is seldom
refused to anyone requesting it on valid political grounds, whatever his
political orientation may be, It is usually remembered that one has interest
in treating others as one should like to be treated, Furthermore, political
refugees will normally descend on those Heads of Missicns who are the least
likely to reject their requests for asylum, One recent instance can be cited
here of a mala fide request that was rejected - but unsuccessfully: in August
1960, Generalissimo Trujillo sent to the Mexican Embassy, already overcrowded
with refugees, a large number of his own men who asked for asylum; the Mexiesn
Chargé dtAffaires rejected their request, wherupon the &o~called "asylees®
caused damage to his property and settled down _for a few days in hils Residence,
vhere they took careful note of the bona fide refugees who had received asylum,

3. Actually, totalitarian regimes tend to violate the right of asylum as
traditionnally applied in Latin América, although their leaders are the most
likely to need to invoke this right some day, Their main instrument is the
refusal to grant,or the delay in granting safe conducts to asylees, Sinee the
number of people agsking For asylum grows under dictatorships, Heads of Mission
can thus be foreced into refusing further requests for asylum, Under the '
revolutionary regime of Cuba, the right of asylum has been subjected to

serious encroachments of thies sort, In spite of periodie¢ returns to more
prastice, the Cuban authorities have generally shown a lack of cooperation
especlially with regard to the issuance of safe~conducts, This has led to
inereasingly difficult situmbtions in overcrowded Embassies — both 2 sign and

-8 cause of bad relations between Cuba and the Latin Amerdican countries involved.
Cuban militiamen are also reported to have fired on persons secking refuge in
foreign Embassies, The same happened in the Dominican Republic under Trujillo,

be Often enough, the granting of political asylum may lead to tensions
between otherwise friendly countries, These tensions usually arise from
disagreement on whether or not the asylees are bona fide political pefugees,

For instance, last October, five military prisoners accused of conspiracy
CIRCULATION against the security of Venezuela shot their way out of a military hospital

Mr., Cadieux and gained eniry to the Peruvian Embassy by forcing a door. Venezuelan
prisoners violated the Embassy grounds and a soldier was killed, While the
Venezuelan Foreign Minister declared that the escaplies were "common criminals®
who would not be granted safe-conducts under the rules of political asylum,
President Betancourt apologiged for the violation of the Embassy, Nevertheless
the Peruvian Ambassador decided to give the occupants temporary refuge and
subsequently announced his govermment's decision to grant political asylum,

.l.coao.toz
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/X’L(Q?/US) ‘ _ ,’

-

Ext.32%A (/56)




Document disclosed under the Access to information Act -
Document divulgué en vertu de la Loi sur I'accés & I'information

' | .-2-;

o

as well as his decision to resign because he could not assume

bresponsibility for a debate on political asylum which should have

been avoidedn, T .
5¢ . Abuses result inevitably from the fact that Heads of Mission
seldom feel that they ean reject a request for political asylum. In
1958, the Govermment of Colombia strongly criticized the way the right
of asylum was being applied in Latin America, They claimed that asylum
should not be granted to members of the Armed Forces on active duty
guilty of having turned against a legitimate democratic govermment, thus
violating their cath to defend the constitution and preserve public order,
‘Asylum, they said, should be granted only to those military persecuted
for having fought against a dictatorial regime. - The Inter-American
Juridical Committee decided against this interpretation in October 1958,
However, it was to be raised anew at the Inter-American Conference ’
scheduled to be held in Quito in 1959, but posiponed since, Obviously,
while the Colombian thesis has much merit in theory, it could multiply

* and render more complex the political problems arising occasionally
from the granting of asylum,

Head of Latin American Division,

P Bk L s A
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Am.}. 1?p 1952.
Lotin meriecn Divicien

Tirht of Diplamtic Acylun in latin f-arden ~ [oteo on Tolitieal fepoota,

You hawn acked whethor wo eould ec—ent brlefly on scvo politiesl
acpoots of the pranting of diplemtie poyls in latidn ‘corics, Actually,
thero 4o vory lttle that e2n be addicd to vhat you will havo peen alrendy
en Lo—md (and Consular) files coneoroing thio cubject. Tho boot knem ease,
of eourcs, io ihat of thy »uruvicn AFGA lesder Bays do la Torre, ¥2s cpont
fivo yeara in the Cole=den Ichazcy in 1L o,

2. dinge Heado of Mesdenny havo a right to accos whother percens acking
for ooyl mxe An paldtical arylees or rot, tho cronting of ooyl
often ascucoes o tieal charmoter.  In proctice, the agyplun i cilden
refused to anyeno roguosting it en valid politdiesi grounds, vhatever Rip
political oricntaticn ray bo. It 4o wouslly recebered thet ono has interect
in treating othero oo cna rhould 1ike to by treated, Purthorcors, politieal
refisoes ¢ill portnlly decomd on thooo Hends of Hiscions o are the least
lu.elyurcjactthﬂrmqu tntormln::. (na peccnt ingtopse ann do olted
hero of & dq recusct that o rojooted - but uncuseccsfully: in Avush
1580, Cone Trujille oont te tho Hoxieon Nebaney, already owercrowdcd
with refus.es, & larpe nusbey of hio cun oon vho ashed for agylin; the “zxdena
Conrpd 4'Affcires rojected thedr rogunat, whexupen the co-called "agyl on?
umwmmwmm pottled desm for & o &oyo in hin [eaddenee,
where they teck carceful noto of tha bonn fidq refursos tho hed recoived agrlun.,

3. rgluslly, totalitzrian regires tord to violato tho right of asylun oo
troditicnnslly eoplied in Latin foories, althoush thedr lecders are ths ot
likely to noed to inveho this rirht oo doy.  Thedr cadn instrmecemt is tho
refuzal to pronty,or the dolay in rronting cafe confucto to agylesa. Slneo tho
mrber of peeplo agiiing for agzlye grows undor dictatorchipo, liexdo of icuicn
ean thus bo foresd into refusing further recucsts for atylus,. Und r the
revoluticnary resims of Cuba, tho rizht of arylis han boch cublected to
cordous ocnereaehoento of th4s ~ort, In cpnite of pardetio retumms ‘o wore
pructice, the Cubzan zutheritios hawve penterally chovm o lock of cocnarciion
copociclly vith re~md to tha is-vanes of pafe-coducte, Thio has led to
increaningly di ricult situ-ilons in overcrordced Frhascries ~ both & eipn end

o causs of ted relations botwoom Cuba cnd tho letin ‘coviesn eountrles fnvolved,
Cuban cdliticemn are tloo reported o hove fired on porecns coaddng sefuss in
fero:rn Dz=baicica, Tho como hapiewsd in tho Decindesn Topublic under Trudlllo.

ha Cften cncuzh, tho grenting of politieal coyles ray leod to tonsichn

&bc:tmm othervies frienily countrico, lmem wensicns usually arice rmmf:ao 5.
capressant o xhethey or not the amylecs are tieal e .
Tor fnotence, lost Cotodlow, five toxy mﬁm of cenipiracy

Mr. Dadieux . ainst the cocurity of Vemscusln chot tholy way cut of a pilitary norpital

cndmindmrytotha?mﬂmﬁ:hmbytmhundmr. Vensmuolon
prizcnors violated tho 'ohacoy grourds o a coldier wio ktlled. thlle the
Venaruelen Foreirn Hiniatey doclarcd that the escaptes wero *eo- on erininsle®
4o veuld not bo granted enfo-condusts ipdder the fules of politieal acyle,
Prenident. Petencourt apoloziced for the wiclatien of tho 'rhazzy. Lowerthaled
tha Peruvien frhaccsdor doclded o rive the ceeuptnte tosorary refuss ond
cubcscucatly ann unesd hie governs nt's decizicn o graut politieal arylin,

'.ﬁ'iﬂ!l.na
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cs vell en 140 dooigien to rozizn boetuse ho could mot assuoe

“reaxnsitdility for a debite on politics) aaylum witch chould havo
bocn oy -ided®,

. 8 Abuses recult dnovitobly freo tho foob that Hesls of !loden
saldon feel thot thoy can yelect o remest for poiftieal asplue. In
1958, tho Covirmment of ColomMin otrenply criticired tha voy the righn
of asylun w 3 baing or-lded dn Intin S‘mevico. They claimed thet coylim
sghould not be pronted to cabers of the fnemd Forces en sctive duty
guilty of having turned ogainst o lezitirate decocrutie govorment, thuy
violoting their aath to dojend the constitution and preserwo pudlic ordsy,
Arzlwen, they smid, ahould bo ryonted enly to ihose rAlitery pervecuted
for having foucht arninst a dictatorisl regice. the Interei=crican
Juridical Coritiee docidad arninst this igtergmotation in Cotoder 1958,
liowevey, it wao to e rofoef cnew ot the Inter-iserican Confeyence
scheduled to bo held In wito in 1959, btut postpaned aince. Couvicunly,
whilo the Colestion thesin has tmeh merit in theory, it could radtiply
shd rerder rore eosplex the political problieys arising cccasiomally

fron the Tranting of oyl

ppul

flead of Lotin imericon Divisien,
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Dear Mr, Cadieux:
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¢ o OTTAWA,"’J-X ;i;i*_-IB::“%.h, 1962,
3 5%7%;4*&;2%@ Lo

-

KR 37 uxz’gf’?ws ‘P-M e

M. Cadieux, Esq.,“—‘"“‘“" T
Deputy Under-Secretary of"State for External Affalrs, :
Department of External Affairs,
OTTAWA, ONTARIO,

L]

L

This refers to your letter of April 4th regarding
the forthcoming Session of the Internatlonal Law Comm1551on whlch you’
will be attending. .

This Department certainly hds no objection to the
discussion by the Commission of the question .of asylum, Such a discussion
would be interesting and your participation- wvuld enable you to put for-
ward the Canadian point of view with which you. are very familiar.

Yours sincerely,

-

7 |
% ( %W”ﬁ’/ I

Deputy-Minister.
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SR AL v TP, ATl L3th, 1962,

, "f-’ B AL - B N ¢ ~
Doputy Under<deeretary of State for Dxtemal Affgiro,
Rgerbnen ol URiaraal- AN, C e e
OTTANA, GHTA3IG,

Dear M, Catieax:

o refars to yeas lottsr of April 4th _rpgardis
the forthocoming Session ef tihe Internetional e Goiui,mm “whigh ;::
will ko attending. i

M&ermmsmhmmw,hctimw the
discussion by the Gmgxaim of the question of asylum. Such & discussion
would he interesting and your partisipsticon waald enenle you %o put for-
ward the Camadian point of wieu w¥ith whiech you are vary fanmiiisr,

Toars sincersiy,

2
tn
=

Benaty Einigter.,

REFERRED TO: }ér. Cadiecux
Legal Division
U.N. Division
latin Aperican Division
D.L. (2) Division

R i . o B L mme o R A LA e i e ad o
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" H.S.
Diary
Mr, M., Cadieux CONFIDENTIAL
(through Legal and United Nations Divisions April 4, 1962,

Consular Diviaion
United Nations Division memorapdum

of April 2.

Canadian position on the Law of Asylum.

In the 1ight of United Nations Division's memorandum
of April 2 which states there mey be scme advantage to
Canads in having the question of Asylum placed on the
- agenda of the International Law Commission, I attach a
revised letter $o0 the Deputy-Minister of Citizenship and
Immigration on this subject.

DM CORNETT
Consular Division
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Flle 9323-P=-4(Q-C
wFile 5475-AX-25~40
H.S.

Diary b2
Anzril 4, 1063

S 75-A X';;f“’”’
Dear Or. Davidsen, Sl I “/

A3 you nay know, the International Law 73237 P-¥0C
Corcinnicn to whioh I wae elected last fall {a Unlted
flations orpan establiched to promote the prosrecsive
dsvelopoent and codiflontion of intermational law),
will be nseding in Oenevae on April €4. Thourh orested
by s U.li, Assecdly resolution /Lo. 1V4 (1i) of Lovexber
L1, 1947/ the Cormission 18 not governmental in o
atriocs Sense inasmuch as its cesders are eclscted in o
peraonal eazpacity sn as to represent tha various lefnal
syastems in the world. 2 shali de, therafore, cttending
1%s centings in o private oharacter, rather than as o
recresentative of the Goversnent. Nevercheless, you
will approcisnte sthat in partfcipatine in the atudlas
of the Comifissicn X vould wish to take iate asesunt the
Canadinn position on nny queations whioh 4% cay toke ap.
GCne such tople is ihat of Asylun. Uhlle it i5 unlikely
thnt this will bo 4iscussed in subdbstange, the guestion
nlcht arise a8 to whether such o sublest should be
deait with in the fature swri of the Commission,

.

Yon pay fesl, 28 1 pty inolined to do, thay
Asylus e not o sabjess chich, by snd large, 1t would
be in Cavada's interest to have codifliod, sinoce the
Cansdlan Covernment has aluays dealt with reojocsts for
ag¥lun on the basis of practical econslderation, suoch
a8 the asticnal interest in any sives instanco and the

Dr. Ceorze F, Davidson,
Deputy Uinister of Citinenship
and Inmipgration,
Ottawa, . « D
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safitability of Sho epplieant os o poruinent resnléent of
Canada, &t the gohafluled rcocting in Apnril, hocever, Lhe
only quagtion that cay nrice ¢ill be whether assylum choonld
bo inooribed on the 1genda of a sudsocent sestisn of the
Intornational Law Cor~fosica. Uhilo the Canellan
Covorrcent, it seerp 2 oo, could hsve oo prost Iaterost
in swveins this guestlion insarided, I thin% oo alpo waaild
nas have any overrlding objecotiens to such o atudy.
Indved, there cay be an advantane to iasorintion, in that
diecunsion of the cubject 1la a boldy suoch o the Iaver-
national Lavw Commlosion nisht atreacthon our position in
éhalﬁhlra Cor=ittee of tho Jeneral Asscably of tho United
Lationa.,

AG FOU CAy kaoow, ap ftes on Asylun bae been on
tho \penda of the Thirad Committos for tvo scoaloeas now,
but has not yot btood dicousnod bosrgse ol Llasz of tice,
It fa, however, gulte possible that she iten pay bde
roached durin: the 17th Oencral Agcenbly. I 40 aot think
tho hird Coooittoo whieh nay de inslined ¢o 4oal with
the guestion of Asylan fron n homapitarlias and polisien)
point of view le o8 woll qualificd %o doal with this
pobjcodt as tho Intornational law Qemnlasion vhieh nizsht
be nxpested o approash 4t an a coro objooilive Bosls
with groater emphnaien an the practlioal considoraticns
fnvolved, It oay woll be that bhe Ucsmioszioznto viewn
nicht prove usoful in the Third Commitice In battresolons
the argesents of sountrion, auch ab Canads, which nay b
exncoted to take u rathor nogative nttltnde towards the
Draft Desloration of Adgylas.

1 shonld bo gliad to Bave your garly viocmu on
tho position you think I should t2ko On the quontion of
poraibdleo inseription of this ften on Llo Agonds of the
Internationsl lan Commircglon.

Youres sincoraly,
Dy Cartrisen

1, Cadiene
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® ANNEX TO DEPARTMENTAL WORKING PAPFR ON ASYLUM /f"l’ ?05

Soviet Bloc Position on @isylum (1)

U.S.SeRe ’y/72f7¢/\v25¢)f

‘Extradition and Asylum ‘ 5?27 \ -~

-

The attitude on Séviet law and legal writing on extradition is
vague and complex. On the one hand, an asylum for political
offenders was pronounced as early as 1918 and restated in the
later constitutions. On the other hand, the words of these
statements underwent a change, and there is still a provision
on the statute books which leaves open the possibility of
extradition.

The right of asylum was granted by the Decree of
March 15, 1918 to those "prosecuted in their countries for
crimes of a political or.religious nature."™ A similar provi-
sion was then included in the constitutions of individual
soviet republics. The R.S.F.S5.R. Constitution of 1925,
section 12, originally offered asylum to "aliens who are
subject to prosecution for their political adétivities or for
their religious convictions.® This Section was amended in
1929 by the XIV All-Russian Congress of the Soviets by substi-
tuting for the last phrase, the phrase "for their revolutionary
and liberation activities." Finally, the 1936 Constitution
of the Union, which is still in force, provides as follows:

Section 129. The U.S.S.R. shall grant the right of
asylum to alien citizens who are persecuted for defense of the
interests of the workers or scholarly activities or struggle
for national liberation.

From these provisions it follows that room is left for extra-
dition of aliens who do not come under the definitions of those
who enjoy the right of asylum. These definitions with time were

-made broader in some respects and narrower in others. For

example, aliens persecuted for their religious beliefs are no
longer granted asylum.

There is only one statutory provision in Soviet law
which leaves the hands of the gowernment untied in dealing with
extradition. It is paragraph 2 of section 16, Basic Principles
(Osnovy) of Criminal Procedure of the Union and the Soviet

Republics. It reads:-

Section 16(para 3). The extradition of persons against
whom the investigation is pending or who are committed for trial
or convicted by judicial bodies and whose extradition is requested
by a foreign government from the Government of the U.S5.5.R.,shall
be permitted only in cases and in the manner established by the
treaties, agreements and conventions of the U.S5.5.R. with foreign
governments, or by a special agreement of the Government of the
U.5.5.R. with foreign governments, as well as by a special law,
enacted in the form of federal legislation.

No such special law has been enacted thus far,and treaties began

to be made only with the satellites in 1957. It must be stressed
.G.2

{1)Extracts from Government Law and Courts in the Soviet Union
and Eastern Europe Vol.2. Gsovski and Grazybowski, edited by
Atlantic Books 1959.

000659



- Document disclosed under the Access to Information Act -
~ ‘<« Document divulgué en vertu de la Loi sur Faccés & I'information

@ ~2-

however ,that this section provides for a special agreement in
individual cases., The draft of basic principles {1958) no
longer covers extradition. .

Books written by those who escaped from the Soviet
Union reported cases of extradition to Nazi Germany of German
communists under the Ribbentrop-Molotov agreement; see for
example Margarette Buber, Under Two Dictators, translated from
German, London 1949, p.xii. However, no official Soviet source
to this effect was disclosed.

The Soviet Union adhered to several international
statements concerning the extradition of war criminals and
insisted on the extradition of displaced Soviet citizens to
the Soviet Union.

Czechoslovakia

3, Rights of Asylum and Extradition

Czechoslovak law is vague on both asylum and extradition. There
are no statutory provisions but merely the opinions of writers
with regard to the right of asylum. Czechoslovak writers draw
a line between communists or "fellow travelers" who offend the
laws of a bourgeois nation, and noncommunists who offend the
Soviet-type regimes. These writers state:

The Soviet Union and the People's Democracies grant
the right of asylum only to those who are persecuted for having
defended the right of the working people and of the oppressed
" colonial nations against the exploiters and bloodsuckers of

human society.

Our legal order does not have an express provision
regarding the right of asylum. In practice there shall be no
difficulty in taking a standpoint analogous to the provision of
the Soviet Constitution because acts undertaken for the protection
of the interests of the working people,etc., quite surely will not
be dangerous for our People's Democratic society (s. 2, Criminal
Code) and therefore, they cannot be prosecutgd in our country
(c¢f..the case of Gerhard Eisler). 71

Thus, they argue, the necessary condition for extradition is lack-
ing.

The concept of political offenses was treated in a
dialectical manner by the present Czechoslovak writers when it
came to the application of extradition treaties. Since the end
of World War II, Czechoslovakia has made several such treaties.
They provide for the extradition of persons who have committed
serious crimes (felons) with the exception of political crimes.
The concept of political offender received a very narrow,
politically tinted interpretation as follows:

In the People's Democracy we do not recognize as
political offenses those acts which are directed against the
People's democracy and against socialism because these acts are
directed against the just (social) order and the Goverament of
the large majority of the working.people, and against the removal
of exploitation and of all inequalities which follow from exploita-
tion and the laborless accumulation of profits. Therefore we do not

71, Filipovsky, No.6ll, pp.49 ff. (International law permits extra-

dition only for offenses punishable under the law of both
countries involved.)
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recognize as political offenses acts committed against the
People's Democratic Constitution or against the socialist
development of the Republic ... Indeed, we have in the
new internatiomal treaties (especially with People's
Democratic Poland) the provision that we shall not .extra-
dite (the offenders) for political offenses, but this pro-
vision shall be interpreted according to the above-
expounded viewpoints on political offenses, 72

Thus communist Czechoslovakia is prepared to extradite
political offenders against the Soviet-type regime.

Hungar

Article 58 of the so-called bill of rights of the 1949
Constitution (which bears a striking resemblance to that of
the U.S.S.R. Constitution of 1936) guarantees asylum for
political refugees provided that they were "persecuted for
their democratic attitude or their activities in the interest
of the liberation of the peoples." It is apparent that in
this context Mdemocratic® is synonymous with "communist®,
and M"liberation™ does not include the liberation from .
communism or Russian rule.

72+ Filipovsky, No.61ll, pp.49-50.
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CIRCULATION

Ext. 326 (6/56)

We have some reservations about the attached
memorandum on this subject from Consular Division. The
Draft Declaration of Asylum has been on the agenda of
the Third Committee for the past two sessions., Because
the Committee has not found time to consider all the
items on its agenda, the asylum item has been postponed
each year. It is, however, most probable that the Third
Committee will consider the asylum item at the 17th
Session.

2. We do not think the Third Committee is perhaps
as well qualified to deal with this subject as the
International Law Commission, which might be expected

to approach it from a more objective basis. The Thirgd
Committee, on the other hand, would probably be inclined
to approach the subject from 2 humanitarian and political
point of view, It seems to us that there might be some
merit in having the International Law Commission discuss
the question of asylum. The Commission's views would
serve as talking points in the work of the Committee

and might result in a greater emphasis on the practical
considerations involved., The Commission's views might
also serve some purpose in hbuttressing the arguments of
countries like our own,which can be expected to take

z rather negative attitude toward the Declaration.

...2
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3. In any event, we do not think that the discussion
of this subject by the Commission can do any harm to

our position, We see no reason why we should not

support any proposal to have this subject discussed by

the Commission provided most other responsible nations

are 1n accord with this view. Our support in any

such proposal need not compromise in any way our

present disinclination to accept such a Declaration,

United Nations Division.
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-

UNITED NATIONS DIVISICLH

CANADIAN POSITICGR Ok THE LAW OF ASYLUM

Ve have sonme reservations sbout the attached
mexorandum on this subjlect from Consular Division, The
Draft Declaration of Asylum has been on the agenda of
the Third Cormittee for the past two sessions, PRecause
the Committee has not found time to consider all the
items on its agenda, the asylum item has been postponed
each year, It is, however, cost probable that the Third
Committes will consider the asylum item at the 17th
Sesaion.

2e Yo do not think the Third Committee 1¢ perhaps
o8 well qualified to deal with this sudbject as the
Internetional Law Commission, which rmight be expacted

to approach it from a wmore objective basis. The Third
Committee, on the other hand, would probably be inclined
to approach the subject from a humanitsrian and political
point of view, It seems to us that there might be some
merit in having the International Law Commission discuss
the question of asylum. The Commission's views would
sorve as talking points in the work of the Committee

and might result in a greaster emphasis on the practical
considerations involved., The Commissiont's views might
also serve some purpose in buttressing the arguments of
countries like our own,which can be expected to take

a rather negative attitude toward the Declarstion.

g

ii.2
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3. In any event, we do not think that the discussion
of this subjlect by the Commission can do any harm to

our position., We see no reason why we should not

support any proposal to have this subject discussed by

the Commission provided most other regponsidble nations

are in accord with this view, OQur support in any

such proposal need not compromise in any way our

present disinclinstion to accept such a Declaration,

&.5. MURRAY
United Hations Division.
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Legal Division CONFIDENTIAL

U, N, Division

March 28, 1962
Consular Division

- g, i)

5475-8X~25-B0C

ce

¥inutes of Sixth leeting of the IIC Legal

Plenning Committes from ¥arch 22, 1962.
Canadian Position on the Iaw of Asylum,

In acoordance with the decision reached
at the Ksrch 22 peeting of the ILC Legel Planning
~ e Coumittoe, 1 attach for relesss, if you agres, &
letter to the Deputy itinister of Citizenwhip and
Iiemigration, requesting his views on our suggestion
that Canada should shatain on any proposal to have
the guestion of Asylur studied by the IIC. |

D. M CORNETT

Consular Division
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¥r., #. Cadieux CONFIDBRTIAL
(through legal Division & U, ¥, Diviaion) ¥areh 2B, 1962
Consular bivision 23=Pw

LT Sh 784 X-25-140
Einutes of 8ixth teeting of the IIC Lsgal .

Planning Coxnittee from ¥arch 22, 1962.
Canadien Position on the Law of Asylum.

In aqcordanca with the decision reached

at the ¥arch 22 nmoeting of the 1I1C legal Planning

-~ Comnilten, I altuch for your elpnsture, if you
approve, & letter tp the Daputy dinister of
Citizenship and Ismigration, roquesting his viewn
on our pugpestion that Canade should sbaiain om
ehy proposal to hove the question of Apylum
studied by the 1IC.

D. M. CORnrr
Congular Division.
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Consular Division CONFIDERTIAL
March 26, 1962
Legal Division 9323-Pug0 € "

5475-AK-25-40
Your second draft momorandum of

February 14, 1962 Y- B X‘, Ee S’Atab

Canadian Position on the Law of Asylum ’ '
-79 i = !

Attached is a copy of the minutes of the Harch 22
meeting of the I.L.C. Legal Planning Committee. As you
will note, 1t was agreed that the views of Citizenship
and Immigration should be requested as to whether to resist,
accapt or abstain on any proposal to have the toplc of
asylum placed on the agenda of the International Law
Commission and that 1t be suggested to the Dapartmsnt of
Citizenship and Immigration that the preferable approach
in the light of Canada's position on the Convention on
Refugees would seem to be to abstain. This will confirm
our understanding that you will draft such a lettser and
clear 1t through the various interested divisions before
forwarding it to Citizenship and Immigration.

GILLES SICOTIE

LEGAL DIVISIOR

000668



-

1 . . ,
IE:'L &g 0 /1/ ,5’45'7"5' A K- __]%Bocument disclosed under the Access to information Act -

!'I:L( Jha »t,-./ [ fu N .'_.‘.[.‘ o7
; . s
lfﬁ'" F TR £ /‘). o of J“rt"
gyl

t

R

-+

ML fgs

/

.. MM 7,(“ P v /,-/L
CONFIDENTIAL -
; i .-,{/ */v(‘}?l‘)

February 22, 1962,
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Minutes of the February 10, 1961 (Fifth) Meeting
of the Intradepartmental Committee on the Future
Work of the International Law Commission

Present at the meeting were Mr, Cadieux
(Chairman), Mr, Sicotte, Mr. Grenon, Mr, Beesley (Legal
Division), Mr. Wallis (Consular Division), Mr. Nutting
(U,N, Division), Mr, Hicks (African and Middle East
Division), Mr, Wilgress (Economic Division}, Mr,
Roberts (European Division), and Mr,Hooper (D,L.(2)
Division),

2, The purposes of the meeting were explained to
those members of the Committee who had not previously
attended its meetings. In particular a letter dated
February 12 which had been sent to our missions in
London, Washington and Oslo was discussed, and the repre-
sentative from U,N, Division was asked to take note that
the letter proposed discussions and consultations with
friendly governments on leﬁal questions; that there had
been a lack of sufficient U,N, consultation until now

on lepal questions; and that it was hoped that the
elaborate system of consultations being carried out by
U,N, Division would include the legal questions raised
in the letter of February 12,

Asylum

3. The meeting noted that Consular Division's
workinﬁmpaper had now been commented on by U,N, and
Latin American Divisions and the results iacorporated

in a revised paper which had been distributed prior to
the meeting, Mr, Cadieux stated that the paper appeared
to have advanced far enough for the purposes of the
I,L.C., unless the comments of some other divisions were
still reguired, He suggested that the Declaration on
asylum and the Convention on Refugees be appended to the
paper, and that copies of the completed paper should ge
to New York and Geneva, He doubted whether there was
any need to obtain the views of the Department of
Citizenship and Immigration at this stage.

la My, Wallis suggested that the paper be cleared
with D.L,(2) Division and perhaps later with Citizenship
and Immigration.

5o Mr. Sicotte expressed reservations concerning
the comments in the paper on the Convention on Refugees
pointing out that Citizenship and Immigration had taken
a definitive decision last year to drop the idea of
Canada acceding to the Refugee Convention, This decision
had remained unchallenged and had been reasserted in a
recent conversation with Dr, Davidson, Mr. Nutting said
pressure might force us in due course to resume consider-
ation of Canada's accessica, in line possibly with the
alteration in the policies of Citizenship and Immigration

/ ...2
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resulting frem receat changes in their Act. It was
agreed, however, that this eventuzlity was aot to be
taken into account in the work of the Committee, being
gutside its terms of reference,

5, ¥r, Sicotte pointed out that there was a Latin
American approach to the guesticn of asylum whichk he
thiusht - subdect to resesrch confirming this -~ was
fxubably reflected in a text ovroduced by the Favara
later-Anerican Conference; the text of the Pan-American
Convention on asylum could be annexed to the paper.

Te It was agreed also that the working paper
mizht be ecxpanded to record the Soviet approach to
asylum,

8, In summary, it was agreed that the paper would
Le submitted to D.L,{2) for comments; that two new

sections would be added to it, one on the Latin American
view point and one on the Soviet approach; thzt the above-
mentioned documents be attached as appendices to the

paper; and that Citizenship and Immigration would not be
consulted a2t this stage, since the paper is for background
purposes and nc change on the question of Canada's accession
to the Refugee Convention is now being contemplated.

Law of Treaties

Ge Mr, Cadieux explained that he had seen Mr,
Crenon's preliminary working paper which had not, because
of its technical nature, been circulated to the members
of the Committee, that the paper promised to be a useful
and interesting one, and that he would look forward to
receiving the next instalment in due course,

State Responsibility

10. Mr., Cadieux noted that a preliminary working
Baper had been submitted, which had been seen by Economic
ivision but not circulated to the other members of the
Committee because of its specialized nature, and that in
this case also a further paper would be submitted in due

course,

Permapnent Sovereignty

11, Economic Division's working paper on permanent
sovereignty dated February 16 had been circulated to

the meeting., In a brief discussion of it certain legal
problems were raised and it was agreed that Legal Division
and Economic Division would consult concerning them, It
was agreed also that the group as a whole should be kept
informed concerning this exercise since it could affect
the discussions in the Second, Third and Sixth Committees
of the United Nations Assembly.

Colonialisp

12, There was a brief discussion on the ground

which might be covered on this question in the paper to 000670
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we produced by African and Middle Eastern Division, and
it was agreed that:

(a) the paper should be broad enough to take into
account both the legal as well as the political aspects
of ouestions ralsed by colonialism; and

(h) thzt colonizlism should be dealt with not only
a3 3 separste subject but in the context of the agitaticn
for seif~determination by neutralist countries, its
inclusion as part of the alleged juridical basis of
neaceful co~-existence, and also the approach to be taken
s specific issues such as Angola.

13, The Chairman explained that while the members
of tke I.L.C, serve on it in their personal capacity,

it would he inappropriate for him to follow an approach
in the International Law Commissicn on such questions as
the existence of the obligation in the Charter on the
right of self-determination with that which might be
taken in one or more of the U,N, Committee, Similarly
the guestion of peaceful co-existence might be raised

in the I,L.C, in connection with the topic of state
responsibility, having already been placed on the Agenda
of the Sixth Committee, ’

1k, It might be possible for the U,S.A,, the UK,

and Canada to develop a consolidated position on certain
questions, such as the mesning of Article 10 of the Charter,
but the Canadian position would have to be worked out
beforehand,

15, Mr, Nutting raised the guestion of the inclusion
of economic colonialism in the paper and it was agreed
that this should be done,

16, Mr, Hicks raised the question of the theories
teing propounded in Jjustification of India's Goan action,
and the Chairman mentioned that these theories had been
discussed from a legal point of view in Legal Division's
memorandum of January 30,

P e Co- t

17. It was agreed after a brief discussion that

Legal Division would produce a further paper on the
Juridical basis for peaceful co-existence and that the
comments of Eurcopean and U,N, Divisions would subsequently
be obtained. The Chairman mentioned that a recent iustralian
vaper seemed to provide a good deal of interesting material
and that a copy should be sent to our mission in Geneva.
The Chairman mentioned also that the International Law
Association had been studying this question and that it

was proposed to consult with Canadian representatives on
the questions raised by Soviet bloc efforts to use the
International Law Association as a stepping stone to the
Sixth Committee, He suggested that an appendix to the
paper should be added discussing I,L,A. aspects of the
question,
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sumuer Em-loyment of Professors

18, The meeting noted that the memorandum which
had been forwarded to the Minister on this question
was still under consideration by him.

Priorities

19, Mr, Sicotte suggested that it would be worthwhile
to establish a list of priorities. It was agreed that
they should be as follows:

1, Law of Treaties

2. State Responsibility

3, Ad hoc Diplomacy (Special Micsions)
L., Other Questions

In the Chairman's view it was likely that the ILC meeting
commencing April 26 would begin with the election of
officers, go on next to a discussion of future work, and
then proceed with the topics of law of treaties and state
responsibility, neither of which was ready for detailed
study. Ad hoc diplomacy might also be discussed. On

the guestion of state responsibility, two of the problems
would be the aprointment of a Speciai Rapporteur and the
guestion of the kind of approach he should take to the
task,

Interpational Law Assocziation
204 The Chairman suggested that consideration he

given to the nature and extent of departmental repre-
sentation at the Brussels Conference of the International
Lew Asscciation in August,

7

000672



in i

._.? ;1- l.,
(LT Lo L
9 S TN
Lutir o1 llim

. ate (g”ﬂg i n;disw;e‘pthe Acc'ess to .'nﬁ‘Jmllat.ion Act -
Docdm r:i,jiiulgue en vertu de la Loi sur 'accés & I'information

A

m* ;’1, 3.%2
Se2- A x 3.1‘ sL o
i et - —_—

- i &
J

T e T WLmmdlng Jeelition o N At A 5 . B L |

Ly emorm A 30 cwnindly ra o rilngr o Cotnll
€1 Or rab ofRot tho | rrernd Alrol of o oo,
Soxs it e Tooczolal povizieny Tolrotoc froo o Lolet
m:, DERIANE :," {f’::';* v Sy ate 1243 Ne Rocttmoont
R SO ) R d.ca T ierfew to Ca cln) buvs v il L
wed AT} D so on e 2, e LB b Do
e t‘ P0G U8 U smiu LD gl Rtmab Cotrlinmn, I
o onwe rldanllon th U vnm IRt ester oo ::r::::;:‘. e
;;1’.:‘?,; L uh w'ﬂ.s._,: cx X 1ot oo o fustun of no L to il
In #y Pomp pf T Linmd Cratie o £aeny P SO = Bl A4 1!.';\:
L “:':J ot et | S der L s corse oxo rlusey G
At £ t,:m Plrct $mota SO oo U Ity ot tnd

EE

f:‘:*‘!.*t,'k ::' . Ay P v BT L. €L LEmLt Lt bl Loy
’“““‘ oabt Al oSl L s ey LAY et o

..AA '.'t .
- S

et 2 [h)e otz Lyttt T8 A c.:JL I Y%
£

sy s abacaeemens T ) . . . - P
ORI SNNCART R QU120 £ NS B vty tacchet Sl Iul & ST S
T ke o N, A FR L ] L r‘u"‘\ ey R ] ¥
Y —a . P - - - — Lo T TR SO Y 4 -5
S S—— . ) A R -
[TV S R .fi T S S -L‘:::vai —— - 2 . J{s«r‘ur “3131—13&1
o - e - N e
oSl 1 G A S A R & L 5 F2x G, -1 :.*f.“.ﬂ.;*L =P
- l-tc - 1 i
- Ly -

i C o e ir e it faow o
P

- - "__-‘-‘—-p E - 4‘-_.‘&

e 2V Ciliius L Liis b commozutye,
mr s TVt L L ol vt . %t e £lre ey

. a - ‘. Y e S - - . -
ot - - . | 2 iy Lhw‘ : . j ‘L—; Ry e :.1 ‘-'ﬁ‘-l . blr‘
* . . oL M . . . - *
hA K~ 004 e SA A -1rric a IETTENy b mulelr o
SRS SARLL T £ A B _;, .

BEST COPY AVAILABLE 'y
000673



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

iie

farg:rarh 7. Loviet oo tatcllito cozren ame rented
Tozpopary le~"Lo- 1 %= 1a-ao to oteana wiiore in
Carada o2 ecol: eLyle » Tt t03ld not bo politically
rogsible to ret-rn them o thoelr cihipee Y00 Turoslav
callers vonld have bcea 0losced ae descrtores rather than
defectere, althourh ths ceeliclon 9 rotiun tho €2 fuco
coevero punlchmont for dsfcotlen, rathor thom detortieon,
ray bave becn wrilso.

Pnro-ranh 1l. 260G [ oruccte to oor ricrplone ehrocd for
aLTits vt Cofeetore from tho . ovlet mtea er tatsllito
epaitrie:s ray, cotaver, uvo iven cpoolal treat-ocnt threorh
th? ::inhmm— of tho ILitcydeprarireontal Comittoe en
Mafcstere.,

2 Jor e purmveso 02 the Intordorartosintal
Co-mitteon om Tafcstore, & “acfoctor' Lo dofined ooy

Lay eitizen ef tho TLLR, of tho Calnsco Fooplo's
conoblie, or of catalliter ¢f theco cpuntrios, who,
withoat the movledro and coproval of hic Covernmoat,
eoolt poruansit afunircisn to Caneda {o) if bo ie

conc 1¢erod by eny fircotorato repreccated en ths Joint
Intellircnee Comnxitteo (for thlch purpote tre Joint
Tutallirerco arsan will corcudt trith cny interozted
intsllifence diregtorate in the Ioportocont of tiomal
Tefoieo, coordimato D eove v1cwSs and Intorectc cad

orre =2 tho Ceiirlofing of Gofesters on itc bobalfl) to
bavo econtideraile intsllircenco value, ond hic cotslercag
In Cirodn Le yresesondod by thst Dircotorate in crder
that hic nevlodoe oy Lo prepesrly explolted, CR

(b} 1f o fricndly intollirenco cervieo Eon recierted
that Conmade ceooporato by adnittins the porien conecrncd.

3. It & a rocponridillty of the Cemittoo itcolf,
koovey, t0 dotoruiine vhathor o Covict or catellito citizen
felle twrithin thic dofinttions “ou ray uich to odd thic
definlticn ar o feotnots Co paraproph 3.

CTAN L Granpx

neffoase Lieicon {(2) Sivicicne.
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CIRCULATION

Consular
United Natio?
Protocol
Furopean
Latin Americs

Ext.325 (6/56)

Our comments are mainly on points of detail
and do not affect the general lines of the paper.

Paragraph 3. Suggested revision: Defectors from Soviet
bloc countries (for example, Dr. Mikail A. Klochko and
members of Soviet bloc missions in Canada) have invariably
been permitted to remain in Canada, as it has been
considered that the possible resultant detriment, 1f any,
to our relations with the Communist country concerned by
granting such asylum could not be a factor of importance
in the face of the stated desire of such persons to livse
in a free democratic soclety. Such cases are always dealt
with in the first instance by the Interdepartmental
Committee on Defectors, which mekes recommendations to

the Departments concerned on how the individual should be
dealt with.

Paragraph 6 (b). We suggest that "demand asylum" should
be replaced by “receive or be granted asylum in Canada®.

Paragraph 6 (d)., We wonder if this is not too broad a
statement. 1If we were convinced that a murderer (political
or other) would receive a fair trial by our standards of
Justice, might we not consider at least cooperation in
extradition proceedings if appropriate? Perhaps a phrase
such as "if they would be executed without a fair trial®

n might be used. There seems to be no virtue in preserving

the lives of notorious political murderers, regardless of
nationality (vide Nuremburg).
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Paragraph 7. Soviet and satellite seamen are granted
temporary landing if they manage to escape ashore in
Canada and seek asylum. It would not be politically
possible to return them to their ships. The Yugosalav
sailors would have been classed as deserters rather than
defectors, although the decision to return them to face
severe punishment for defection, rather than desertion,
may have been unwise.

Paragraph 11, Add: Requests to our missions abroad for
asylum rrom defectors from the Soviet Unlon or satellite
countries may, however, be given special treatment through

the machinery of the Interdepartmental Committes on
Defectors.

e For the purpose of the Interdepartmental
Committee on Defectors, a "defector" is defined as:

Any citizen of the USSR, of the Chinese People's
Republic, or of satellites of these countries, who,
without the knowledge and approval of his Government,
seeks permanent admission to Canada (a) if he is
considered by any Directorate represented on the Joint
Intelligence Committes (for which purpose the Joint
Intelligence Bureau will consult with any interested
intelligence directorate in the Department of National
Defence, coordinate D.N.D. views and interests and
arrange the debriefing of defectors on its behalf) to
have considerable intelligence value, and his settlement
in Canada is recommended by that Directorate in order
that his knowledge may be properly exploited, OR

(b) if a2 friendly intelligence service has reqested
that Canada cooperate by admitting the person concerned.

3. It is a responsibility of the Committee itself,
however, to determine whether a Soviet or satellite citizen
falls within this definition. You may wish to add thie
definition as a footnote to paragraph 3.

() [ ( “CR_LA(QQJ

Defence Llaison (2) Division.
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CIRCULATION |

Consular
D.Le (2)
Protocol |

Ext.326 (6/56)

I should like to recall that one of the reasons
which influenced this Division Into advising against
taying in Canada was that "the
g figures of the Trujillo Govern~
ment or secret police in Canada may give occasion to the
settlement here of personal vendettas which could only
embarrass the Canadian Govermment" (re our memorandum
of December 6, 1961 %to Consular Division).

2e I should suggest therefore that in paragraph §
and in paragraph 6 section (c¢) mention could be made thatb
congiderations of a purely domestic order also enter into
the making of a decision as to the granting or Pefusal

of asylum.

Se Goﬁberning the last sentence of paragraph 10,
it would appear that several of the five priests were
included 1In the group of 65 who returned to Canada, one

i travelled to Canada under a different arrangement, and

one possibly is still in Cubae. I suggest therefore that
the wording of the last sentence.of paragraph 10 might
be altered to read as follows: "the situation as regards

| all five priests was later remediqd."

s.19(1)

JeRsBe Chaput
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’ ‘ CANADIAN POSITION ON THE RIGHT OF ASYLUM

Canada has dealt with raquests for asylum on the baéis
of practical considerationsrather than by refefance to any
inﬁiolable rights to asylum by individuals requesting;it;
Asylum has been granted or refused depending on ;he particular
clreumstances of each case. In genefal, the Canadian Govern
ment has grahted asylum when this.wodld not be contrary %o -

Canadian.interests and, when it has refused asylum to-those who

haVe sought refuge in Canada, has taken care not to endanger

B

jthereby the life or llberty of the person concerned irrespec-
'tive of his possible demerits. A bilef account of the handling
. rd

" of reqdests;for'asylum and the principles that emerge therefrom

are given below, together with a suamary of the Canadian Govera-

ment's views on the Draft Deciaration on the right of asylum -

~and the Convention Relating to the Status of Refugees.

1
STATE ASYLUNM APTER BNTRY TQ CANADA HAS BEEN GRANTHE

legally
2. Certain persons have succeeded in entering Caneda/on a

temporary basis and have then sought "asylum" ig this country.
3. Anti-Communist defectors frpm-SoviéEabloc countries (such

as /have invariably been per-

mitted to remain in Canada. In their case it has been cp%s;dered

that they were versons who were suitable as permanent resfﬁénts

of Canada, that any aggravation in the relations between Canada

and the Communist country by grantlng asylum to the 1ndividdal

would not be é factor of great importance, and that we should res-

pect the wishes of such persons to llve in a free democratic soclet)

in the case

4. The circumatances were different, however,

foooe7s §



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur 'accés a I'information

- 2 -
?i-&iib’, and subsequently refused to leave. The Departments of
External Affalrs and Citizenshlp and Immigration were in agree-
ment that . should be reguired to leave, primarily
on the grounds that he was a person wilth a notorious reputation

. as a politicsml murderér and that he intended to actively work
s1501) while abroad for the overthrow of the Castro regime by armed
revolt which would be inimlical to Canada’s relations with Cuba,

While Immigration never seriously considered deporting

to Cuba where presumably he would be shot, 1t looked into the
posaibllity of deporting him to Trihidad or Jamaica from whioch
countrles he.had entered Canada, and to Portugal to which coun-
try he had a non-lmmigrant visa. In the event, left
Canade of his own accord for Guatemala,

Se. a former senior offlclal

wlth the Secret Pollce of the Tdrjillo regime in the Dominican
Republic, entered Canada in 1961 on a translt visa,'destined
ultimately to the Dominican Imbassy in Iran. After his arrival
in Canade it was discovered that his diplomatle appointment

had been cancelled and he Informally asked whether he could

stay in Canada. In viéw of his record and the fact that his
continued stay in Canadé would be 1nimicai to Canada's relations
with other Latin American countries and mizght give occasion for -
the settlement in Canada of peréonal Qendettas which could only
embarrass the Government, the Department of #xternal Affalrs

and Immigration agreed that he should not be allowed to remain
permanently in this country. Deportation to the Dominican
Requlic was never seriously consldered, however, because of

the danger that he might be shot there, and i1t was the view of
this Department that he should be given time to effect departure
to some third country far from the Western Hemiéphere such as

possibly Portugal. has now been asked to leave Canada

but it is not yet known whether he will succeed in finding

.another country willing to receive him, It is possible that

3migration will have to try to deport him to Jamaica, the

"y
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country from which he entered, although there would be no
obligation on Jamalca to accept him.

6.. The principles that emerge from these two types of

request for aéylum are the followlng:

(a) A State has the right to grant asylum notwithstanding
any protest b& the State from which the person has
fled. |

fb) A person has no right to demand asylum., It is the
responsibllity of the individual to convince the
Government that he is a bona fide political refugee
-and not of the Govefnment to prove that the indivi-
dual's fear of persecution is not well-founded.

{¢) lhe granting of asylum by Canada depends in the first
instance on the past history of the person concerned,
his suitability as a permanent resident of Canada, his
intended activities in Canada, and the effect of the
possible granting of asylum on Canada's international
relations. Asylum normally would not be granted if tﬁe
individual were a notorious political murderer, if he
intended to actively foment revolution in his home
country from Canadian territory or to engage in activi-
ties within Canada which wourld disrupt law and order,
or 1f Canada's relations with friendly countries would
be jeopardized by the granting of asylum. Asylum would
only be granted where these factors were not present.

(d) Bven in the case of notorious political murderers, the
persons requestihg asylum would not be deported direct
to thelr home countries iIf by doing so their lives
would be endangered.

(¢} If asylum were not granted, the persons would normally
be allowed to remain in Canada temporarily until a safe
third country could be found to which they would be pre=-

pared to go voluntarily or to whlch they could be deported.
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1T
STATH ASYLUM REGUESTED AT A CANADIAN PORT-OF-ENTRY

Oocasions have arisen where Soviet seamen have been

granted asylum at ports-of-entry, although normally Seamen are

not granted asylum., On the other hand in 1960 oe;tain Yugoslav

seamen who deserted and claimed to be refugees were not granted

asylum. In general, the flve principles mentioned in parﬁgraph

6 above apply and in addition the following:

(a)

(b)

The Government has the'gnconditiohal'right to decide
who is to enter Canada for the first time ahd, in

the case of a person seeking entry on the grounds

that he is a refugee, responsibility for him rests
not with Canada but with the'transportatibn'oompany

or the country of transit. _

it tﬁe individusal requesping agsylum were seeking entry
from a country where he could safely remaln, Canada
normally would not give him asylum since it would

not be prepared mere;y to taike upon its own shoulders
a problem facing the other country. Thus, a person
who had already suoceséfully entered the United‘States
after fleeiﬁg from another country, would not normally
be admitted to Canada at the Canada-U.S. border.

However, if the person sought entry at a port in Canada’/

from the country from which he was fleeing, he might be

allowed temporary or permanent stay. If he were re-
fused permanent stay for one of the reasons given in
paragraph 6(c), he would not be returned directly to

the country from which he was fleeing, but he might

5t111 not be granted admission to Canada even if this
meant that, if every other country were to act similarly,
the transportationlcémpany would have no cholce but to

return him to .the country from which he was fleelng.
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8. It should be remembered that there is no prévision in
Canadian legislation for the entry or landing in Canada of per-
sons in the status of ”polipical refugees”" seexlng "political
asylum". Dersons may be admitted to Canada in the status of
immigrants or non-immigrants if they meet the relevant require-
ments. Therefore, persons seeking "ssyluce” in Canada, if allowed
to stay in Canada, would be granted this permission in the
status of immigrants or non-immigrants and would be required

{at least Tormally) to meet the statutory requirements.

IIT

DIPLOMATIC ASYLUM CN Tif PREMISES OF CANADIAN MISSTONS
ABROAD

9, Departmental policies on the granting of asylum on
mission premises aré contained in Chapter V, Part II of the
Consular 1nst:uctions, a cony of which i1s attacrhed. In
summary, asylum may be granted on mission premisesf

(a) To a person, whether a Canadian citizen or not, if
he is in imminent daanger to his life during political
disturbances or riots.

{b) To a Canadian citizen if he is in imminent danger of
loss of 1life or libérty where the normasl civilized
standards of justice and due nrocess of law are absens.

(¢) To a Canadian citizen, for a strictly temporary verlod,
if he is the subject of discriminatory action by tic
local authorities; the purpose of protection would be
to ensure independent legal advice and a fair trial,
not Lo avoid prosecution or deny the jurisdiction of
the competent courts.

1.0. Rule (b) above was the rule under which asylum has been
granted on mission premises to Canadians subject to persecution

in Communist ccuntrles., In 12056, 3 naturalized

5.19(1)
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!%nadianzcitizen of CZechoslovax origlin was forced to sign a
confession. of espionage in Czechoslovakia. He subsequently was
granted asylum in the Canadlan Legation in ordef to ensure his
personal safety. Dventually, after difficult negotiations, the
~Czechoslovak authorities allowed him to leave Czechoslovakla.
In 1961, Tive Canadian priests, who bellieved they were about to
be arrested by the Castro Government, were granted refuge in'the
Canadian Zmbassy residence in Havana. The situation as regards
all five priests wes later remedied.
11. The »nrinciples in paragraph 6(a) - (¢} apply to dinlomatic

asylum on mission premises.

Iv

DRAFT DECLARATION COF RIGHT TO ASYLUM

l12. The right of asylum was touched unon in one of the
Articles 1in the Universsl Declaration of Human Rights to whieh.
Cenada has acceded; Fraace, supported vigorously by the Latin
American coﬁntries, considered that the right of asylum should
bz further protected by a Declaration, and the Commission on
Human Rights was glven the ﬁask of drafting such a document.
In 1960 the document was pregented to ECOSCC, accented and
passed along for the consideration of the Third Committee. AT
the fifteenth and sixteenth sessions of UNGA, the DBeclsration
was not discussed but deferred for the consideration of the
Committee at 1ts next session. TPrance is still acting as the
cnilef sponsor of the Declaration éﬁd has the support of the
Latin American countries. 4 namber of countries,inceluding
Canada, the United Lingdom, New cealand and ﬁustralia,'object
to Article 3 ¢f the present text of the Convention. |
13, The text of Article 3 reads as follows:
" Ifo one seeking or enjoying asylum in accordancé with
the Universal Declaration of Human Rights should, except
for overriding reasoné of national security or safe-

guarding of the ponulation, be subjected to measures
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"such ag rejection at the frontier, return or expulsion
which would result in compelliny him to return to or
remain in a territory if there 1ls well-founded fear
of persecution endangering his 1ife, physical integrity
or liberty in that territory.

in casegs where a state décides to apply any of the
above-mentioned measures, it should conglder the possibi-

'lity of the grant of nrovisional asylum under such con-
ditions as it may deem apnnronriate, to enable the nerson
thts endangered to seek asyluﬁ in another country."

14, The principal objection to Article 3 1s that it is
too bread and would place sighatories in a moral position
to grant asylum to anyone alleging that he had a well-founded
fear of versecution. 4 state would no longer have the power
of discretion to refuse entrance to such people.

15, The vepartment of Citizenship and Immigration has
givén a detailed criticism of Article 3, and its implication
for Canada, in Dr. Davidson's letter of September 26.o0f 1960, »
In essence, a state acceding to the Declaration would have
the responsibility of wroving that the fear of nersecution
of the refugee was not well founded. A3 currently internreted
in internaticnal law, the right of asylum is not the right
of a person to secure asylum, but the right of the state to
grant asylum. Citizenship and Immigration has adopted towards
the Declaration substantially the saue Easic‘attitude that
it has essumed toward the Convention. However, with regard
to the Declaration,‘the basis for objectlon is much sounder,
Furthermore, we should in the Tnird Committee find a good
deal of support for our position.

16. In its instructions for the sixteenth sesslon the
Delepstion was to abstalan on Article 3, if the vresent text
was rebained, and on the’Declaration‘as a whole. It seeus
reasonable to assume that the weclaration will Le discussed

by the Third Committee at the seventeenth session, although
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.bécau'se of the probable ovposition to Article 3, the Declara-
tlon may not be comnleted at that session. The instructions
on the Declaration to the Canadian Delegation will probably

remmaln mueh the same.

v

CANADIAN POSITION ON TRE CORVENTION RELATING TO
TuE STATS OF INEUGEELS

17. This Conyention was drafted at a conference in Geneva
in 1951 and enterced into force in 1954. Since that time more
than thirty countries, including the United Kihgdom, New
Zealand, France, The Netherléhds and the Scandinavian countries,
have acceded to the Convention. ¥For several years the UNECR
has. urged Canada to accede to the Convention. This.Department

' haé always taxen the view that there would be advantages in

Ganéda's accession to the Convention., This point of view:has
been opposéd by the Department of Citizenship and Immigratioh,
and despite persistent pressure from this Department, Citizenship
and Immigration has Fafused to budge from its basic position.

18. Until 1960, the Department of Citizenship and Tmmigration
based 1its opposition to our accession upon Article 33 of the
Convention, which prohibits expulsion of a refugee where his
life would be endangered on account of his race, religion or
volitical views, except for expulsion on the grounds of sequrit&
or wheré a competent court has baeq found the refugee guilty
of a serious crime, Immigration was not prepared to accept a
situation in which they could not deport a refugee fo his
homeland behind the Iron Curtain unless they could prove he
was a criminal or securlty risk, They did éo on the grounds
that, as a matter of policy, they hesitate to reveal that a
refurzee has been refused permission to enter Canada because
he is considered a securlty risk. Immigration considers that
1f they did so, 1t would eﬁdanger.our‘sources of information
on securlty matters,

19, The 0¥, who lock after most of the security work for
Citizenship and Immigration, were cdnsulted on this matter.
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The Informal view of the RUEP was that arrangementé could
be made which would get around the 4ifficulty posed by
Immigration and'permit us tq accede to the Convention.

20, #When the matter was next discussed in November of
1960; Imnigration gave three reasons why we should not accede
to the Convention. ''he Securlty reason which had been ad-
vanced for so many years by Immigration was not mentioned,
presumably hecause of the views glven us by the RCuMP. The
first objéction related to Article -2 which defines the
refugees to which the Convention applies. The interpretation
of the UNICR, and of other countrles signastory to the Conven-
tion, 1is é%at the refugees'aré not limited to thoée who left

" their homes "as a result of events occurring.before January 1,
1951" . |

21. The second objection railsed by Immlgration related
again to Article 33 which prohlbited the expulsion or return
of refugees to the frontiers of territorlies where thelr lives
or freedom would be threatened. Immigration wishes to protect
its right. to grant or reject such applications, even though in
practice it would noﬁ return such refugees to a country where
their lives would be 1n danger.

22, The third objection éf Imnigration also arises from
Article 33 where states would be expected to refrain from any
measures which would result in compelling a refugée to return
to a country where his life would be in danger. Immigration
noint out that this vay weli prohibit them placing sugh a
refugee béck aboard-a shin belonging to a third country, 1f
there were a chance that this might Indirectly lead to the
refugee having to return to his country of drigin.

23. In the meentime a number of other oountries, including
WNew Zealand, had acceded to the CGonvention, .Our Permanent

ltenresentative in Geneva, kr. Wershof, and officials in the

000686



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur 'accés a l'information

= 10 -

Department, decided to make a further attempt to convince
lumigration that it would be desirable for Canads to

accede to the Convention. Mr. Wershof consulted with the
Legal Adviser, Dr. Weis, of the UNLCR with a view toward
determiﬁing whether hils internretation accorded with that ’
of the Denartment of Citizenshin and Immigration on the
three points coacerned. The Legal Adviser, Dr. Wels, agreed
with the first point that refugees would not be limited to.
those who left their homes as a result of events occurring
before 1951. On the second noint, br. Wels did not glve

a clear-cut opinion. He sald that while the Convention-
d1d not expressly require a government to refrain from
rejecting refugees at the frontier, the implication was
that it certainly ought not to do s0. ©On the third noint,
Dr. Weis again agreed with the view of Citlzenship and
Immigration.

24. On Cctober 6 of last year, Dr. Davidson, the Deouty
Winister of'Citizenship and Immigration, again wrote to the
Under-Secretary to say that, after perusing Dr. Wels's
opinionsp his Department had regretfully reached the concluslon
thet Canada should not adhere to the refugee Convention. His
main objection was that the definition of refufees was too
broad and that he could '"not recommend that Canada adhere to
a convention which iﬁvolves acceptance of SACh an ill-definéd
and open-ended commitment as this. I feel that about sll
that we can do noWi is let the matter drop."

25. 1n general, the Convention i3 less vrecise in 1its wording
and would leave more discrimination to Immigration authoritles
than would the Declaraticn. Tt is still difficult for this
Devartment to understand the strength of the objections to the
‘Gonvention whien have been raised by Citizenshin and Immigration.
Ln practlce, we now comply generally with the terms of the Con-
vention and would nresumably have ﬁo more difficulty with it
than the United Xinsdom or New Zealand. There would, however,

seem to be little hone that Immisration offieials can be persuaded

to apree to onr accension in the nenr future. 000687
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CUNSULAR TWSTRUCTIGNS

CHapP T V
PART 1T - ‘
Asylum
5.44 a. Consulates and diplomatic misslons may not Yhen Asylux
grant asylum on the premises of a post except in may be
extraordinary circumstances, Granted

b. Granting of temnorary asylum on humanitarian
grounds to a person, whether a Canadian citizen or
not, may be justified only if he is in imminent per-
sonal danger to his 1ife during political disturbances
or rilots; care should be taken to ensure that the
humanitarian character of the mission's intervention
is not misinterpreted.

¢. OCranting of asylum fo a Canadian citizen
may be justified if he is in iaminent personal danger
of loss of life or liberty where the normal civilized
standards of justice and due process of law are found
te bhe absent. ' :

d. Granting of teumporary asylum $o a Canadian
citizen may be justified if he is the subject of dis~
criminatory action by the local authorities or if such
action appears probable. The purnose of such protec-
tion would be to afford an opportunity for representa-
tions designed to ensure indevendent legal advice and
a fair trial, not to avold prosecution or deny the
jurisdiction of the competent courts or to shelter a
fugitive from justice seeking to evade the criminal
laws of the state,

5.45 a. Once asylum has been granted, any efforts Action when
of the local or national authorities to enter the Asylum
premises of the post by force should be opnosed. Any Granted
such entry should be protested and reported imme-

diately to the Department.

b, Before any verson who has been granted
agylum is released by the post, assurances should be
sought of the safety of that person.

9.46 #hen a person has been granted asylua on <eference
the premises of the post, this fact and all relevant to the
details surrounding it, should be brought immediate- Department
1y to the attention of the Department.

5.47 A head of vmost, after consultation with the Requests to .
venartment if time nermits, may seek from the national National
authorities mssurances of protection of Canadian Authorities
eitizens where there is dangser that vliolent disorders for Protec-~
are lmminent and that police or armed forces nrotec- tion

tion may not be adequate. lie may seek similar assur-
ances woere Canadlan cltizens z2re in lmminent danger
of persecution on account of thelir religious or
politicsl beliefs, reacial origin, or citizenshin.
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LEGAL DIVISiOR CCHFIDENTIAL

FEBRUARY 6, 1962.
UNITED RATICRES DIVISIOR — -
! ¥ 75 A K- 25 ve,

57 v

CANADIAN POSITICE PAPERS - INTERRATICHAL LAW CUMMISSIOR

- We attach our comments on the paper prepared
by Consular Division on Canadian practice with
raspoact to the granting of asylum, We have alsc
included a short paper of ocur cwn on other aspecis
of Canadian policy relatipg to the Drsft Declaraticn
on the Right of Asylum. It might be useful, we
suggest, to include both pspers under a single
heading entitled “Canadisn Position on Draft
Declaration on the Right of Asylum®.

6. X oy

United Natlons Pivision.
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o JERTS ON 'R_PREPARED BY, CORS SIL
(1) Second Sentence, Paragr

Ferhaps this statement should be qualified. Ve
have on occasion discouraged polltical refugeas from
applying for sanctuary or asylum, presumably the
statement refors only to those political refugees who
have succeadsd iu entering Canada and have then reguested
asylum, Perhaps the phrase "to those who have sought
refuge in Canada" could be inserted after "when it has
refused asylum”,

(2) gection d). paras 6, page 3:

The last two lines of this section might be
rephrased. Perhaps it might read Ythe persong requesting
asylun would not be deported to thesfr home countries,
if by doing so their lives would bs endangered. (¥or
example, some political refugees returning to Cubae
might be in danger of sumrary execution.) We would,

© presumably, have no objection to citizens of any
country "being brought te justice', in that such a
phrase implies a fair trial and punishment commensurate
uith tha crime committed.

(3) Paragra 8

Tha last sentence on this page states that it
is not clesr vky one reguest vwas accepted and the other
refused, We would gather from the file that Immigratlion
officials were satisfied that the Yugoslav seamen would
not, be in danger of losing thelr lives should they return
to Yugoslavia, It is also implied thet their main reason
for requesting asylum was an economic one. We assume that
the judgment of the officlals concerned might have been
influenced by the fact that there is somewhat uore scopse
for individual freedom in Yugoslavia than there is in )
Soviet Russia., Furthermore, our relations wlth Yugoslavia
are conglderably rmore friendly than our relaticna wlth
Soviet Russia, Perhaps this sentence might be deleted.

(4) Section (b}, para, 7, page 43

The last sentence of this paragraph is not clear.
I% would seem %o contradlet Section (a§ on page 3. Ve
should think that such a person, once he had entered

the country, would only be raquirad to lsave provided

we were able to find a third country which would accept
him, Of coursa, 1f he had not done so, he could de
refused permission to disembark from the ship or aircrarft
he was travelling on,

(5) Paragraph 8, pagae 4:

The last sentence of this paragraph might require
sore gualification., While it 1s true that such persons
would be granted the status of noneirmigrants, the
qualifications for such status might have to ﬁa intere
preted very liberally %o meel exceptional cases., Ferhaps
the vword "generally™ could be inserted after the word
"required”,

+ et
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The right of asylum was touched upen in one of the
articles in the Universal Declaration of Human Righis
to which Canada has acceded. France, supported vigorously
by the Latin American countries, considered that the right
of asylun should be further protected by a Declaration,
and the Comnission on Fuman Rights was given the %ask of
drafting such & document., In 1960 the document was
presented to ECOSOC, accepted and passed mlong for the
conslderation of the Third Committes, At the fiftesnth
and sixtoenth sessions of UKGA, the Decleration was not
discussed but defaerred for the consideraticn of the
Committee at its noxt session, France is still acting as
the chief sponsor of the lecleration and has the support
of the Latin American countries. A number of countriles,
including Canada, the United Kingdom, New Zealand and
Australia, ebjac% to Article 3 of the present text of the

Ceonvention.
24 The texti of Article 3 roads as folleowsy
" Ko one saeking or enjoying asylum in accordence with

the Universal Declaration of Human Rights shoul 4, except
for overriding reasons of national security or safa-
guarding ¢f the populaticn, be sublected to measnires
such as rejection at the frontier, return c¢r expulsion
which would result in compelling him o return to or
remain in a territory if there is well-founded fear

of persecution endangering his life, physical lntegrity
or liderty in that territory.

In cases where a state decides to apply any of the
above-mentiocned rweasures, 1{ should congider the
possibllity of the grant of provisional asylum under
such conditions as 1t may deen appropriatai to enable

in

the person thus endsngered t© seek asylum another
country.®
3. The principal objection to Article 3 is thet it 1s

too hroad and would place signatories in a moral positicon

to grant asylum to anyone alleging that he had a well founded
fear of persecution, A state would no longer have the power
of discretion to refuse entrance to such peocple.

4, The Department of Citizenghip & Immigration has
given a detalled criticism of Article 3, and its implicatlion
for Canada, in Dr. Davidson's letter of September 26 of 1960,
In essence, a state acceding to the Declaration would have
the responsibility of -proving; that the fear of persacution
of the refugee was rnot well founded, As currently interpreted
in internaticnel law, the right of asylum is not the right
of a parson to secure asylum, but the right of the state %o
grant asylum. Citizenshlp & Immigraticn has edopted towards
the Declaraticn substantially the same basic attitude that
it has assumed toward the Convention., However, with regard
to the Declaration, the basis for objection is mtich sounder.
Furthermore,y we should in the Third Cormittee find a good
deal of support for our position,

0002
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Se , In its instructicns for the aixteenth session
the Delegaticn was to abstaln on Article 3, 1f the present
text was retained, ard on the Declarstion as a wholse,

It seems reascnable toc assume that the Declaration will

be discussed by the Third Committse at the seventeenth
session, although because of the probable opposition to
Article 3, the Declaration may not be completed at that
session, The instructions on the Declaration to the
Canadian Delegativn will probably remain eueh the

Same . . )
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CANADIAN POSITICR OR CONVERTILN RELATIRG TC THE
STATUS (P REFUGENS.

This Convention was drafted at a conference in
Geneva in 19%1 and entered into force in 1954. Since that
time more then thirty countries, including the United
Kingdom, New Zealand, France, The Netherlands and the
Scandinavian countries, have acceded to the Convention.
For several yeara the UKECR has urged Canada to accede to
the Convention, This Department has always taken the view
that there would be advantages in Canada's accession to the
Convention, Thls point of view has been opposed by the
Department of Citizenshlp & Immigration, and despite
persistent pressure from this Department, Citizenship
& Irmigration has refused to budge from 1tz basic position,

2. Until 1960, the Department of Citizenship & Immigration
based 1ts oppogition to our accession upon Article 33 of

the Convention, vhich prohibits expulsion of a refugee vhere
his life would be endangered on account of his race, religlon
or political views, except for expulsion on the grounds of
sacurity or where a conpatent court has found the refugese
guilty of a serious crimes Immigration was not prepared

to accept a gituation in which they could not deport a
refugee to his homeland bekind the Iron Curtain unless

they could prova he was a criminal or securlty risk. They
did so on the grounds that, as a matter of policy, they _
hesitate to reveal that & refugeec has baen refused permission
$o enter Canada becsuse he is considered a security risk.
Irmigration considers that i1f they di4d so, it would endanger
our socurces of information on security matters,

3 The RCHP, who lock after pwost of the security work
for Citizenship & Immigration, wers consulted on this
matter, The informal view of the RCHP was that arrangements
could be made which would get around the difficulty posed
by Immigration and pernit us to accede to the Convention.

4q ¥hen the matter was next discusged in November of
1660, Irmigration gave three roascns why we should not

accede to the Convention, The security reason which had been
advanced for so many parg by Immigratien was not mentioned,
presumably becguse of the views given us by the RCMP. The
first objlaction related to Article 2 which defines the
refugees to which the Convention applies. The interpretation
of the UNHCR, and of other countries signatory to the
Conventlon, is that the refugees are not limited to those

who left their homes "as a result of events occurring before
Jamary 1, 1951".

De The second objection raised by Icmigrstion related
again to Article 33 which prohibited the expulsion or return
of refugees to the frontiers of territories where thelr
lives or freedonm would be threatened., Immigretion wishes

to protect its right to grant or rejlect such applications,
even though in practice it would not return such refugees

to a country where their lives would be in danger.

6. The third objection of Irmigration also arises from
Article 33 vhere states would be expected to refrain from

any measures which would result in compelling a refugee
to return to a country where his life would be in danger.,

960’2
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Iemigreation point out thet this may well prohidit thenm
placing such a refugee¢ back sdoard a ship delonging to a
third country, if there vera a chance that this mighti
indirectly lead to the refugeo bhaving to roturn to his
country ¢f origin.

7e In the memntime a mmder of other countries,
including Hew Zealend, had acceded to the Conventicn., Our
Pornanent Representative in Gonova, lr, Vershof, and officlals
in tho Department, declided to make a further at{ampt to
convince Inmiaratlon that it vould be desirable fcr Cannda
to accede to ths Conventicn, MNr. Verzhof consulted with

the Legal Adviger, Dr. Reis, of the UNHCR with a vievw toward
deternining wvhether his interpretation accorded with that
of the Dapartzent of Citizenship & Icmigration on the

three points concornsd, The Legal Adviser, Dx, Leis, agreed
with tho first point that refugoos would not bo limiéed to
tropo who loft their homes as a result of svents cccurring
bafora 1951, On the second point, Dr. Wels 4id not give

a sloar-cut opinions Ho sald that while the Conventicon

2i¢ not expragaly roguire a government to refrain from
rejecting refugees at tho frontier, the implication vas

" that 1t certalinly ocught not to do sos On the third point,
Dre. Voils again sgreod with tho view of Cltizenship &
Ipmigrotion.

8, On October 6 of last year, Dr. Devidson, the Deputy
Minister of Citirenship & Irmigraticn, agaln wrote to tho
Under-Secrotary to say that, after parusing Dr, Veis's
opinions, his Degartmant had regrotfully reached tho conclusica
that Cananda should not adhera to the refugeo Conventions His
nain objection was that the definition of refugees vwas too
broad and that he could *rot reconmond that Canada adhers

to a convention which invelvds acceptance of sueh All-definad
and open~lended] commitment as thise I feel that about ail

that wa can.do now, i3 let the nntter drop.”

Ge In genersl, the Convontion s less pracise in its
vording and vould leave pore dlscrimination to Immigration
suthoritiez than vould the Doolarations It i3 still
difficult for this Tepartment to understend the strength
of the objections to the Coavention vhich have boen raiged
by Citizenship & Immigration. 1In practicey vwe nov comply
goenorally with the terns of the Convention and would _
presunebly hove no rore difficulty vith i1t than tho United
Kingdom or How Zealand, There would, hovevar, seem to be
11ttle hope that Icmigraticn officials aan be' parsundsd

to agree to our acceasion in the near future,
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Some consideration might be gilven to having
short papers on the following subjects:

{a) Right of asylum provided by foreign and
Commonwealth diplocatic Miasions in

Canads.
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EXTERNAL AFFAIRS, OTTAWA, CANADA: ‘ S 31_\_. : '
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- S Japuary 30, 1962

FROM: CAN/DIAN. SMBASSE -« :oovovvvnne el R PR LD e
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.............................................................
i

| RPN

--------------------------------------------------------------

. - - - - '-‘ . . 9}; 3‘1—'!.“0 -

- The Brazilian Embassy had hardly been re-established. in
Santo Domingo when it begen £illing up with esylees. The first to
arrive were three air force officers who had denounced the wolitical
ambitions of Following
coup fourteen more arrived including the family and body guards or
Some members of the Council:-of State. The only other Latin American
embassies, the Guatamslan and the Haitian, apparently did not :
receive any asylees. The Brazilian chargd d'affaires told us that
the Guatamalan ambassador had directed such persons to the Brazilian
cmbassy, giving the excuse that he could not receive asylees as he .
had not presented his letters of credence.” In fact, nc letters of -
credence have been presented by any of the Labin American officers
and we believe that, in any event, it is the ombassy and not the
officer which affords asylum. ' L -

- B
-

’

s.19(1) . - ,
2, - The successive goverrment changes of two weeks ago gave
rise to two further unusual esylun situstions. In our lebter 32 of
Jenuary 30 we mentioned that two members of the Dominican Council

. of State, had been received as "guests" &b the

ericen residence by the chargé d'effaires. Although the Embessy

8 careful to insist that the arrival-of was by

social invitation, the precedent crested has given them scme concern.

It is not clear whether a 1ine between guest and asylee can be

drasm in the case where the guests are being sought end threstened

by the authorities in power for political activities and are admitted

to a residence where these suthorities do not possess the right of -
search, If the denger to the two council members had combinued. we
understand the U.S. embassy would have erranged to hawe them =
received by a Latin MAwerican embassy. Possibly the Cardinal -

in Budepest throws some light on the legal position-

o mericén embassy under these clrcumstances.- R

Internal ‘
Circulation

'3, - After the collepse of the Echevarria coup we were

surpriced to hear that former _ had sought and
received asylum in the Nunciatura. The Nunciatura is conveniently
located next door to Balaguor's residence. However we hail not
reslized that the Vatican cxposed itself to the problems of diplomatic
asylum. To ocur knowledge it is not a party to any of the Latin.
Americen conventions on diplomatic asylum. The Dominicen Government
has not protested to the Muncistura and is spparently prepared to
Distribution a safe conduct when the public ery for

to Posts : _ : ) - . L

P 000696
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hiz trial dies down. It is not clear to us whether the
right of diplomatic asylum is dependent strictly on the
ajherence of parties to a convention or, as & resnlt of
Latin Mmeriean practice, it can exist independently of the
convention in Latin Americen countries. Of course, in this
case, if the receiving stete does not objeect, the probilem
will not arice. - b .

-

b In connection with |

he secured congressional approval for the return of the
Dominican Republic "to the juridical and mmenitarian rules
of diplomatic asylum" by sdherenca to the (1954) Conmvention
of Diplomatic Asylum of Caracas (reference owr letter 227
of Ncvember 8). : X

TOmT W ORATAM
~ The Exbassy.

" s.19(1)
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FROM FILE NO.
Legal Div/J.A. Beesley/EIL

FOR:

| acTiON " | NOTE & FORWARD
AFPPROVAL " | NOTE & RETURN

Y fcoMMENTS ‘ : P.A, ON FILE )
DRAFT REPLY REPLY DIRECTLY

" | INFORMATION | REPLY, PLEASE

| INVESTIGATE AND REPORT | | SEE ME, PLEASE

"1 INVESTIGATION " | SIGNATURE

T | MAKE. . COPIES | | TRANSLATION

| MORE DETAILS " | YOUR REQUEST

" NOTE AND FILE T

PREPARE MEMO TO! . .. sssasnsansnsisssnnsines

REPLY FOR SIGNATURE Dl‘-‘l.‘,

REMAR Kso................_......................#M".--................................................
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DEPARTMENT OF EXTERNAL AFFAIRS

o MEMORANDUM :
10UNITED NATIONS DIVISION ... oo, Security . CONFIDENTIAL
..................... iV Date.danuary 26, 1962
Frow: . LEGAL DIVISION ... . . .. e [[Frere
_ ' - _ E 5&75~AI—25—A0
rererence: Consular Division Memo of January 13, 1962 /-
' ‘ 57

...............

.......................................................

............................................................................................

CIRCULATION
My.Cadieux
Consular
(Mr.Wallis)
DeLel2) &
Prototol

European
{itr.Roberts
Econorde

(Mr.Wilgress

Latin Am.
derrmis Gen

Ext.326 (6/%) .

The attached draft paper on Canadian

- practice with respect to the granting of asylum

and the principles that may be inferred there-

" from has been prepared by Consular Division as

part of the work being done in the Department
consequent upon Mr. Cadieux's election to the.
International Law Commission. :

2 It will be recalled that it was agreed,

- at the meeting of the 1.L.C, Committee on January

1%,.(which was atteggeg by %assrg.iJ?Y 23% Chistoff),
that this paper would be referred initially to your
Division for comment. ' ; ;,1;525;;

GILLES SICOTTE

Legal Division v
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: | DEPARTMENT OF EXTERNAL AFFAIRS : '
o ‘  MEMORANDUM ‘
TO: ~--Legal- DEvision ... oLl ....... Securi ty GGNFIDEHTIAL
................ Date . January 22, 1962
. : File No. P
‘- &onsul:a!‘ . Divi s.ien .................................... 93 23-?-[..00
o - _ {CeCeShT5~AX=25=40
REFERENCE: Hemorandum -of - January. 5. fron Mr.Cadieux . oCo =~

..............................
...........................................

—— Attached are two copies of a draft paper on the
Canadlan practice with respect to the granting of asylum
_and the principles that may be inferred therefrom which
" you may wish to subrmit in due course to Mr. Cadieux. TYou
might bring té Mr. Cadieux's attention Mr, Wershof's
memorandum of June 12, 1956 (File 5,75-Ax=-25-40}, and if
Mr, Cadleux agrees you might assume coordinating responsi-

. bility for this subject. It is suggested that the gttached
. memorandum might be sent in the first instance to the Hnited
Nations Division so that they may insert, if they think it

necessary, paragraphs concerning Camada‘'s position with
respeet to the United Nations Convention on the Status of
Refugees and the Proposed Declaration on the Right .of Asylum
(U N.Division Files 5475-EA-LO and 5,75-W-19-40 attached).

' When U.N.Division has made its contribution, the composite
memorandum might be sent to Defence Liaison (2), Protocol
European and Latin American Divisions for comments, after
which it should be reviewed by the Department of Citizenahip-
and Immigration. )

CIRCULATION | o Ve shall be glad to make any further contribution

you might consider desirable.

. N Cornet L™
Consalar Division

Exv. 326 (6/56) ' : " 000700 °
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COVIRT LTI AL

CAMADIAN PACTICH Wi lH «n30nCT 10 Ml GRASIIEG O ASYLUM

Canada has dealt with recuests for asylum'on tiie basis
of practical considera&fonhrather than by refereﬁce to any
inviolable rigihts to agyldm by indivijduals requesting ig;
Asylum has been jranted or refused depending on the particular
circunstances of each case. In general, the Canadian Govern-
ment has granted asylum when this would not be confrary to
Canadian interests and, when it has refuséd asylum, has taxken
care not to endanger thereby the life or liberty of the person
concerned irrespective of hig poasible demerits. A brief account
of the handling of requests for asylum and the principles that
emerge therefrom are gilven Eelow.

I
STATE ASYLUL. AFTER B0RY TG CAHADA HAZ BSLN GRANTED

2., Certain persons have succeeded in entering Canada on a

temporary basis and have then Sought “asylum" in this country.

Ntk
3. &n&i:ﬂammuniaxﬂdegzggggg from Soviet-bloe countries teueh-

&e—Brf—ﬁ&ﬁchkv"anﬂ“mrﬁgTﬁﬁ“ﬁﬁfyﬁﬁﬁﬁiT-have invariably been per-

- PR ]
mitted to remain in Ganada} Ta-bheli-aass; 1t has been considered

that—threy-were—persons-who Were Sultableas-permanent—reosident 8
of—LGanaday, that any aggravationlin the relations between Canada

and the Communist country by granting asylum to the individual

-~ OtAA, WLW-J V"“W ﬂ
oy nd_t —Wemsheouldred~

e -

i:ﬁid not be a factor éélgr

peot the wishes of such persons to live in a free demoeratic sceiety.
4, The circumstances were different, however, in the case

of certain members of former dictatorial reglmes in Lafin.America.

A
o former Folice uhief in the

Jn 1960,

in Cuba, entered Canada without -a visa for a 30-day

viait, and subsequently refused to leave. The Devartments of

Ixternal Affzirs andl Cltizenshin and Tmmisration were in agreeument
Ae

that Ges should be revnired to leave, primarily on.

the srounds bhat he was a person with 2 notorious reputation as

000701
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a political|muraerer and that he intended to aqtivaiﬁx;;;:EA_
while abroad for the overthrow of the Castro résime by armedt
revolt which would be inimical to Canada's relations with
1MA; ngbg. While lmmigration never serlously conslidered deporting
f:ﬁ:ﬁ;:;;‘%o Guba(yhere presumably he wouldtsgbggbt) 1t looked
into ﬁhe posgibillty of deporting him to Trinidad or Jamalce
from which countries he had entered Canadasa, aﬁd to Poftugal |
to which country he had a non~immigrant visa. In the event,

he o
wpodrase loft Canada of his own accord for Guatemals.

Dy N A G 300Gl A. former sSenior of-fic.'_Lal Vi q
the Secret Police of the Ytrujillo rﬁéime in the Dbminican '
Republic, entered Canada in 1961 on a transit visa, destined
ultimately to the Dominican mbassy in Iran, After his arrival
in Canada it was discovered that his diplomatic appointment
had been cancelled and he Informally asiced whether he could
stay in Canada. ‘In view of his record and the fact that his
continued gtay in Canada would be inimical to Canada{s rela-
tions with other Latin Americen countries, the Department of
wxternal Affeirs and lmmigration agreed that he éhould'not be
allowed to remain vermanently in this country. Deportatibn tol
the Dominican Republic was never sériously consiéered, howéVer;
because of the danger that he might be shot there, and it was -
Rthe viéw of this Uepartmént that he should be given time to
effect departure to some third country far from the Western
iiemisphere such as possibly Portugal. ]'Qspmnas novw been
asked to leave Canada but it is not yet knoﬁn whether he will
succeed i1a finding anothér country willing to receive him. It
is possible that Immigration will have to try to deport him to
Jamaica, .the country from which he entered, although there would
be no obligation on Jamaiéa to accent hii.

6. ‘'Lhe principies aécepted by Canada that emerge from these
two types of requesat for asylum are the following:

ta} A State has the right to grant asylum notwithstanding

any protest by the 3tate from which the person has fled.
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(b) A person has no right to'/emgggfasylum. It 1s the
reeponeibility of theé individual to convince the
Covernment that he ic a bona fide volitical refugee
and not of the Government to prove that the indivi-
dualts fear o% persecution is not well-founded.

{c)  The grantinglof asylun by Canada ‘depends’ in the first
instance on[thv past hietorv of theopeyson concerned

! Yoo
his sultabllity as a oermanent resideﬁt of Canada, his

iotendedja;tivities in Canada, and tpe Fffecb-of the
possible granting of asylum on Ganada s lnternational
'rgletionq. Asylum normallj would not be granted if the
individual were a notorious political murderer, or lf

he intended t0 sodmiskiedey foment-revolutlon in his home
country from Canadian territory, or if Canada's relations
with friendly countriea would be jeopardized by the
granting of asylum. Asylum would edssx be grantedhdﬁere

these Tactors were nob present.

'1 o ald (d) Even in the case of notorious pollitical murderers, the
-t .

we g bl ,LWJ persons requesting asylum would not be deported to their

bork ‘sv
home countries if there was a danger that they WOuld be
lf:"‘?"“’ 9‘;‘;”’# mM,ﬁ— /a.ulﬁm.ﬂ
vl ﬂbh-bgough%~ee—ﬂeetéee—ﬁhoeew - '
. Qnt )
Foiat. uhes e , u,iwuuaﬂl
: (e} £ asylum waaa::ﬁzzéi;ﬂeed, s¥re” persons wewdd normally

be allowed to remain in Canada temporarlly until a safe
shird country could be found to which they would be pre-

pared to &0 voluntarlly or to which they oould be deoorted.

11

STATR ASYLUN REQUESTE D AT A CA.N ADIAN PORT-QF-ENTRY
Sl g

7. (ccaslons have arigen where ooviet geamen have been

Ldfranted asylun et ports-of- entry,[élbhough normally seamen are
{-@"? 3{”}1 not granted asylgng. Mﬁ 1960 certain Yugoslav
/’c’dﬂ geamen who deserted and claimed to be refugees were not granted
asylum, It 1s not clear why the claim ol 4sae Soviet seamen to |
?&'uyh&dq refugee status was belleved and the similar claim of the Yugoslav

lwu7?}fﬁv gealen was not. XIn general, the five principles mentioned in

-
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paragraph 6 above apply and in addition the followidg:

(a} Thg Government has the unconditionel'rigﬁt to decide
who i1¢ to enter Canada for the firss time ang, in
the case of a person seeking entry on- the grounés
that he is a refugee, responsibility for him rests

. not with Canada but with the transportation company
- P

uxdh”d or the cou of transit.. i

{b) IT the individual reguesting asylum were entering

from a couniry where he could safely remain, Canada

normally would not give him asylum, SHrree—ibmiouid

who had already successfully entered the Unlted States
after fleeing from another country, would not normally
be admitted to Canada at the Canada-U,S. border,
= :

However, if ¢de person sought entry to Canada from
the country from which he was fleeing, he might bLe
allowed teuporary or permanent stéy. If he were re-
fused permanent stay for esme—ef—iire reasons given in
paragraph 6(c¢c), he would not be returned dﬁiﬁiﬁ!g'to"
the country from which he was fleeing, but he might
} .} still be required to leave even if . this meant that,

hrh-&.u,u,- . :
if every other country were to act similarly, the
transportation company would have no choice but to
return him to the country from which he was fleelng,

"8, It should be remembered that there is no provision 1n
Canadian legislation Tor the entry or lanmding in Canada of per-
sons in the status of "political refugees” seeking "political
asylum", DPersons may be admitted to Ganada(iﬂ.the status of
lumigrants or non~1mmigraﬁténif they meet the relevant require-
ments. Therefore, persons seeking "asylum" in Canada, if
allowed to stay in Caaada, would be granted this perm}ssion

) aod ntl we e yloze”

14 the status of non-lamlgrants or immigrants and would be

requlred to meet the statutory requirements,
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DIPLOMATIC ASYIUM ON THT PREGTSES OF GARADIAN MISGTONG
ABHCAD

9. Departmentel“policies on the granting of asylua on
mission premises are contained in Chapter V, Part II of the
Gensuier instfuctione, a copy of which 1s ettached. 'In
summary, asylum may be granted on mission premises: |

{a) To a person, whether a. Oanadian citizen or not it

he is in . imninent denver to his life during political _
disturbences or riots. . .
(b) To a.Canadian'eitieen.if,he 1s in inminent,danger-df:iv
loss of 1ife or liberty where the normai,eiviiized-_
s19(1) . etandards-ef'justice and due process of law are‘ebsentu

(0} To a Canadian citizen, for a strictly temnorary period

'if he is the gubjeoct of discriminatory action' by the |

local authorities; the purpose of proteotion would be_‘

%0 ensure independent 1egal_advice and a fair,t:ial,

-not to avold prosecution or denyutheljurisdiotien'offl.'
the competent courts. . .-‘ | -

! 10. Rule (b} above was the rule under which asylum has been
granted on mission premises to Ganadians subaect to. Persecution'
in Communist countries. a. naturalized

| Canadian citlzen of Gzechoslovek origin was forced to sign a
confession ‘of esplonage in Czechoslovakia. He subsequently was |
granted asylum in the banadian Legation in order to ensure nis
personal safety. Lventually, efter difficuls nevotiations, "the .
Czechoslovak authorities allOWed ‘him to leeve Gzechoslovakia.' .
In 1961 five Canadian priests, who believed they were about to_

.ba arregted by the Gastro Government were grented refuge in the

. Canadian Embassy residence in Havana, It ls believed since o

nothing further has been heard about them, that they were included

A .
unff;jr the group of 65 Canadian priests who wene_neiuxngdwgg_ggnada

from Cuba, o
Awur“ 11, -whe principles in paragraph & apply to diplometie asylum

on mission premlscs. _
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CHAPTER V
PART II S

Asylum

.44 a. Consulates and diplomatic migsions may not #hen Asylum
grant asylum on the premises of a post except in . may be
extraordinary circumstances. : Granted

b. Granting of temporary asylum on humenitarian
grounds to a person, whether a Canadian citizen or
not, may be justified only 1f heis in imminent per-
sonal danger to his 1life during political disturbances
or riots; care should be taken.to ensure that the
humanitarian character of the mission's intervention
i3 not misinterpreted. - : ' '

c. Granting of asylum to a Canadian citlzen
may be justified 1f he 1s in lmminent personal danger
of loss of life or-liberty where the normal civilized
standards of justice and due process of law are found

- to be absent,

d. Granting of temporary asylum to a Génadian

Ecitizen may be justified if he 1s the subject of dis-

.eriminatory action by the local eauthorities or if such

‘action appears vrobable. The purpose of such protec-
“tion would be to afford an opportuanlty for representa-=

tions designed to ensure independent legal advice and
a fair trial, not to avold prosecution or deny the
jurisdiction of the competent courts or to shelter a
fugitive from -Justice sesking to evade the criminal

" laws of s state.

5.45 a. Once asylum has been granted, any efforts Action when
of the local or national authorities to enter the Asylum
premises of the post by force should be opposed. Any Granted
such entry should be protested and reported lume- -
diately to the Department, -

b. DBefore aﬁy person who has been granted
asylum is released by the post, assurances should be
sought of the safety of that person.

5,406 When a person has been granted asylum on Reference
the premises of the post, this fact and all relevant t0 the
details surrounding it, -should be brought immediate- Department
ly to the attention of the Department.

5,47 A head of post, after consultation -with the Requests to
Department if time permits, may seek from the national Ilational
authorities assurances of protection of Canadlan. Authorities
citizens where there is danger that violent disorders  for Protec-
are imminent and that pollce or armed forces protec- tion

tion may not- be adecuate. He may seex similar assur-
ances where Canasdian citizens are in imminent danger
of persecution on account .of their religious or

" political bellefs, raclal origin, or citizenship.
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DEPARTMENT OF EXTERNAL AFFAIRS .
' MEMORANDUM
Security .. CONFID ENT IAL ......

......................................................................

REFERENCE:COIlSlllEL’C: Division.Memo. of. January .19,1962 B

..........................................

File No. _
54,75-A%-25-40
ke ockiiock®

5 %

......................................................................

izzggaigion.papﬁiﬁ.:.lntarnational.Law“Commisaion .................

AU

CIRCULATION
Mr,Cadieux
Consular
(¥r.Wallis)
D.L.(Z) -
Protocol
Buropean

(Mr.Roberts)
Economic -
(Mr.Wilgress
Latin Am,
Permis Gene
Fxt.326 (6/56)

P

o A

The attached draft paper on Canadian
practice with respect to the granting of asylum
and the principles that may be inferred there-
from has been prepared by Consular Division as
part of the work being done in the Department
consequent upon Mr. Cadieux's election to the
International Law Commission.

2 Tt will be recalled that it was agreed,

at the meeting of the I.L.C. Committee on January

17, {(vhich was attended by Messrs. Jay and Chffistoff),
that this paper would be referred initially to your .
Division for comment.

%&"L@[ (v Legal Division £

.__,)- ,,W—rv’?; o '
ty 4~ M(’C‘.ﬁ? “Lﬁ %MWL:.L%‘” (ﬂ'f"f"" v W)
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DEPARTMENT OF EXTERNAL AFFAIRS ;
] T gAY
: MEMORANDUM
TO: Logalblvinlon Secuntyconridonbial .......
' »
Duted0RUACY 53, 1968

......................................................................

- ,
rergsvce, DEAOTORAUD of Jansacy © fron Hr.Cedieux

Conoular Dﬁ?iaian File No. YOEUZL=RLU
FROM. ............................................................... c‘c' 5’“"" ] :—@
— :

1

.......................................................................

anuscr.!upnra for Intornational lLaw Comalission - Asylum

Attached sare two coples of a 4raft paper on the
Canadian practice with reopesct to the gronting of asylum
and tho prirciples that may be inforred therefrom which
you ray wish to subnmit in due course to Hr, Cadlieux, You
pight bring to Mr, Cadleux's attention Ur, Uershof's
menorandun of June 18, 19356 (File 0475-AX-25-40), and if
Lr. Cadioux agroes you might agoune acordinanting responsi-
bility for this subject, It is suggosted that the attached
nenorandum oirht be seat in the first instance to the United
Hations Livision mo that they may isscors, 1f thoy think it
necossary, paragrephs concerning taonada's position with
respest to the United Dations Convention on the Status of }{
Refugees and tho Propossd Deelaration on tho kight of Laylun;,<‘
(U 0. Uiviolon Files B5475-CA~40 and B475-D-19-40 attached).
Chon U.l. Division has pade 1ts sontributlion, the componlite
nemorandun night be sent to Uefence Lisison (8}, Protocal, ~
raropean and Lutin Americen Ulivisions for comments, after
which it thould be reviowed by the Departoent of Cltlzenahip

and Ieaipgration,

2. tle shall be glad to make sny further contribution

CIRCULATION
REULAT you might oonsider desirabloe.

o.M cORNETE

Conoular Division.

Ext.326 (6/56) 000710
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DEPARTMENT OF EXTERNAL AFFALIRS

9 MEMORANDUM
To: Legal Division . .. SecurityConfidential =
...................................................................... Dute Sanuary 19, 1962
FROM: ... Consular Division .. . . File No-9323-P-40C
_ , ¢, £ 5475-AX-25-40 O
REFErEnce: Memorandum of January § from Mr, Cadieux i o
57

...............

.......................................................

-------------------------------------------------------------------------------------------------

CIRCULATION

Ext. 326 (6/56)

Attached are two copies of a draft paper on the
Canedian practice with respect to the granting of asylum
and the principles that may be inferred therefrom which
you may wish to submit in due course to Mr. Cadleux, In
conformity with Mr. Wershof's memorandum of Jume 12, 1956
(File 5475-AX-25-40), you may wish to assume coordinating
responsibility for this subjeot. It l& suggested that the
attached memorandum might be sent in the first instance to
the United Nations Division so that they might lnsert, if
they think it necessary, paragraphs concerning Canada's posi-
tion with respect to the United Nations Conventlon on the
Status of Refugees and $he Proposed Declaration on the Right
of Asylum (U.N.Divislon Piles 5475-RA-40 and 5475-W-19-40

| attached). If UsN. Division has made its contribution, the

composi te memorandum might be sent to Defence Lialson (2) Divi
sion, Protocol bivision and European and Latin Ameriocan
Divisions for ccmments, after which it should be reviewsd by
the Department of Citizenship end Immigration. :

2. fie should be glad %o make a further contribution if
you consider this desirable.

Consular Division.
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CAMADYAN PRACTITCH Wil .a0sCT O '1"'51‘.".- GR."L-.':Z TEIHG O ASYIUL
Canada has dealt with recuests ﬁor asylum on the basis
of practical considera%ion“rather than by reference to any
inviolable rights to agylum by individuals requesting 1?.
Asylum has been jranted or'refused depending on the particular
circunstances of each case.' In general, the anadian Govern-
ment has granted asylum when this would not be contrary to
Canadian interests and, when it has refused asylum, has taken
care not to endanger thereby the l1ife or libsrety of the person
concerned irrespective of his vossible demerits. & brief account
of the handling of recuests for asylum and the principles that
emerge therefrom are given Selow. |
I
STATE ASTOUM AWPER BITRY T0 CANMADA HAS BSTIT GrANTED

2, Certain perscns have succeeded in entering Canada on a o
teaporary bagis and have then sought "asylum'" 1n this country.
4. Anti-Communist defectors from Soviet-bloc countries {(such ‘
as Dr. Zlochko and mission personnel)} have invariably been per-
mitted to remain in Canada. In their case it has been considered
that they were persons who were suitable as permanent residents
of Canada, that any aggravation'in the relations between Canada
and the Comuunist country by granting asylum to the individual
would not be a factor of great importance, and that we should res-
pect the wishes of such persons to live in a free democratic scciely.

4, The circumstances were different, however, in the case

of certain members of former dictatorial regimes in Latin America

in 1960,

entered Canada without a visa for a 30-day
visiﬁ, and subsequently réfused to leave. The.Departments of
External affairs and Citizensbin and Xmmliyration were in agreeuent
that should be recuired to leave, primarily on .

the grounds bhat he was a person with a notorious reputation as
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a political murderer and that he intended to actively work
while abroad for the overthrow of the Castro regime by armed
revolt which would be inimical to Canada's relatliong with

Cuba. ‘While immigration never serlously considered deporting

to Cubha where presumably he would be shob%, 1t looked
into ﬁhe possibility cf deporting him to Prinidad or Jamalca
from which counﬁries he had entered Canada, aﬁd to Poftugal |

 to which country he had a non-immigrant visa. In the event,

left Canada of his own accord for Luatemala.

a former senlor official with

she Secret Police of the Trujillo regime in the Déminican

s.19(1) Republlo, entered Canada in 1961 on a tfansit visa, destined
ultimately to the Dominican lunbassy in Iran. After his arrival
in Canada it was discovered that nis diplomatic appointment
had been cancelled and he informally asked whether he coula
gstay in Canada, .In view of his record and the fact that his
continued stay in Canada would be inlmical to Canada{s rela-
tions wlth other Latin American countries, the Department of
yxternal Affairs and lmmigration agreed that he éhould not be
allowed to remain vermanently in this country, Deportatibn to
the Dominican Republic was never sériously considered, howéver;
because of the danger that he might be shbt there, and it was
the viéw of this uepartmént that he should be given time to

effect departure to some third country far from the Western

liemisphere such as possibly Portugal. _has now been
asked to leave Canada:but it is not yet known whether he will
succeed in Tinding anothér country willing to receive him, It
is possible that Immigration will have to try to deport him to
Yamaica, the country from which he enbered, although there would
be no obligation on Jamaiéa to accept him.

6., ‘lhe prinecloles aécepted by Canada that emerge from these
two types of request for asyluw are the following: '

{a) A State has the right to grant asylun notWithstan@ing

any protest by the State from which the persoh has fled.
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(b) A person has no rlght to demand asylum. It L9 the
respohsibility of the individual to convince the
Government that he is a bona fide political refugee
and not of the Government to prove that the indivie
dual's fear of persecution is not well-founded.

. {¢) The granting of asylum by Canada depends in the rirst

'
'

instance on{the past history of the person concerned,

his sultability as a peérmanent resident of Canada, hls
intended agtiviﬁies in Canada, and the effect of the
possible gfanting of asylum on Canada's international
relations., Asylum normally would not be granted if'thé
individual were a notorious polltical murderér,boyaif 
he intended ﬁo actively foment revolution in his home
country from Canadian terrltory, or if Canada's relatlons
with friendly countries would be jeopardiied by the
granting of asylum, Asylum would only belgranted where
these factors were not presént.

(d) Even in the case of notorious political murderers, the
persong requesting asylum would nof.be.deported £o their
home countries if there was a danger that they would ﬁe
brought to justice there.

{e) -If agylum wére not granted, the persons would normally
be allowed to remaln in Canada ﬁemporarily until a safe
third country could be found to which they would be pre-

pared to go voluntarily or to which they could be depprted.

| IT
STATE ASYIUM KEQUESTED AT A CANADIAN PORT-OF-ENTRY

7. Qccasions have arigen where Joviet seamen have been
sranted agylum at ports-of-entry, although_normally seamen are
not granted asylum, On tﬁe other hand 1in 1960'ce;tain Yugoslav
geamein who desertedland claimed to be refugees were not granted
asylum. It is not clear why the claim of the Soviet seamen %o |
refuzee status was believed and the similar claim of the Yugoslav
geamen was not. In geﬁeral, the five principles mentioned in
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paragraph 6 above apply and in addition the following:

(a) The Government has the uhconditional rigﬁﬁ to decide
who 1s to enter Canada for the first time and, in
the case of a person seeking entry on the grounds
that he 18 a refugee, re3pohsibility for him rests

- not with Canada but with the transportation company

or the country of transit. |

(bj If the individual requesting asylum were entering
from a country where he could safely remain, Canada
normally would not give him asylum since it would
lnot'?e prepared merely to take upon its own shoulqefs'
a problem facing the other country. Thus, a person
who had alreddy auccessfully entered the United States
after fleeing from another country, would not normaliy
be admitted to Canada at the Canada-U.S. border. |
However, if the person sought entry to Canada from
the country from which he was fleeing, he might be
allowed temporary or permanent stay. If he were.re-
fused permanent stay for one of the reasons givéﬁ in
paragraph 6(c), he would not be returned directly to
the oountry\from which he was fleelng, but he might
still be required to leave even iIf this meant that,
if every other country were to act similarly, the
transportation company would have no choice but te
return him to the céuntfy from which he was fleeing.

" 8. It should be remembered that there 1s no provisionlin
Canadlan legislation for the entry or landing in Canada of per-
sons in the status of "political refugees" seeking "politicai
ésylum". Persons may be admlitted to Canada in the status of
fumigrants or non-immigradté,if they meet the relevant require—
ments. Therefore, pérsons seeking "asylum" in Canada, 1f
allowed to stay in Canada, would be granted this permission
14 the status of non-immigrants or immigrants and would be

required to meet the statutory requlrements,
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II1

DIPLCOMATIC ASYLUM ON Tim TPLn]oE O CAWADIAN MISSIONS
_ dBﬂbﬂD

Q. Deeartmontal polioies on the mranting of aeylum on
mission premises are contained in Chapter V, Part II of the
Consular instructions, a copy of which is attached. In
summary, asylum may be granted on mission premiees:. :

(a) To a person, whether a. Canadian cltizen or not if

he is in. imminent danger to his life during political
disturbanoes or riote. _ _ . N
(b} To a Canadlan citizen if he is in imminent, danger~0f55'
loss of 1ife or liberty where the normal civilized
< 19(1) standards of justice and due process of law are absent
(e} To a Canadian citizen, for a strictly temoorary period
.if he is the subjeot of discriminatory action by the-
local authorities; the purpose of protéction would be ii
‘td ensure indepeadent 1egal\adﬁioe and a rair'irial,
not to avoid prosecution or denyttheljdrisdiotioh-ofi
the competent courts. | S |

o 10. Rule (b) above was the rule under which asylum has been

‘granted on mission premises to Canadians subjeot to peraeoution

in Communist countries. a. naturalized

| Canadian citizen of Gzechoslovak origin wasg forced to sign a
eonfeseion ‘of esplonage in Czeehoslovakia. He subeequently was
granted asylum in the tanadian Legation in order to eneure his
personal safety. Lventually, efter difficult negotiations,.the
Czeohoslovak authorities allowed hin to leave Gzeohoslovakia. ‘
In lle,rfiVe banedian priests, who believed they were about to
lba arrested by the Castro Goverament, were granted refuge in the
Canadian Embassy residence in Havana, 1t 1s belleved, since
nothing further has‘been'heard aboat them, that they were inoluded
in the group of 65 Canadian priests who were returned-to‘Canada'
from Cubs. '7 ..

11, ‘he prinoiplee in paragraph 6 apply to dielomatio agylum

on migsion premlscs. .
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CHAPTER V
PART II S

Agylum

5.44 a. Consnlates and diplomatic missions may not
grant asylum on the premises of a post except in
extraordinary circumstances.

b, CGranting of temporary asylum on humanltarian
grounds to a person, whether a Canadian citlzen or
not, may be justified only 1f he ls in immlnent per-
sonal danger %o his life during political disturbances
or riots; care should be taken.to ensure shat.the
humanitarien character of the mission's intervention
is not misinterpreted. ' : : '

¢. Granting of asylum to a Canadian citizen
may be justified 1f he 1is in imminent personal danger
of loss of life or liberty where the normal ecivilized
standards of justice and due process of law are found

- to be absent.

d. Granting of temporary asylum to a Génadian
cltizen may be justified if he 13 the subject of dig-

criminatory action by the local authorities or if such
"action appears probable. The purpose of such protec-

tion would be to afford an opportunity for representas-

. tions designed to ensure independent legal advice and

a fair trial, not to avoid prosecution or deny the’
jurisdiction of the competent courts or to shelter a
fuglitive from Justice seeking to evade the criminal

" laws of a state.

5.45 a, Once asylum has been granted, any efforts
of the local or national authoritles to enter the
prenises of the post by force should be opposed. Any
such entry should be protested and reported lume-
diately to the Department.

b. Before ahy person who has been grantéd
asylum is released by the post, assurances should be
sought of the safety of that perscn.

5.46 When a person has been granted asylum on
the premises of the post, this fact and all relevant
details surrodnding it, -should be brought lomedlate~
1y to the attention of the Department.

- 5,47 ‘A head of post, after consultation with the

Department if time permits, may seek from the national
authorities assurances of protection of Canad}an-
citizens where there 1s daager that vliolent disorders

‘are imminent and that police or armed forces protec-

tion may not be adecuate,. He may seex simllar agsur-
ances where Canadlan citizens are in imminent danger
of persecution on account of their religious or

" political beliefs, racial origln, or citizenship.

hen Asylum
may be
Granted

" Action when

Agylum
Granted

Refersnce
to the
Department

Requests to

ITational
Authorities
for Protec-
tion
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CONFIDENTIAL

CANADIAN PRACTICE WITH RESPECT TO THE GRANTING OF ASYLUE j

.

Cansda has dealt with requesta for asylum on the basls
of practicsl consideration rather then by reference to any )
inviolable rights toc asylum by individuals requesting it. |
Asylum has been granted or refused depending on the particular
circumstances of each case., In general, the Canadlian Govern-
ment has granted asylum when this would not be contrary to

Canadian interests and, when it has refused asylum, has taken t

care not to endanger thereby the l1ife or liberty of the person

conoarneé'irrespective of his possible demerits, A brief account
of the handling of requests for asylun and the principles that
emerge therefrom are given below.

I

STATE ASYLUM AFTER ENTRY TO CANADA HAS BEEN GRANTED

2. Certain persons have succeeded ln entering Canada on a
temporary basis and have then sought "asylum" in this country.

3. Anti-Communist defectors from Soviet-bloe countries (such
as . and mission personnel) have invarlably been per~
mitted to remain in Canada. In their case it has been consldered
that they were persons who were suitable as permanent residents
of Canada, that any aggravation in the relations between Canada
and the Communist country by granting asylum to the individual

would not be a factor of great importance, ﬁnd that we should res-

K
.” !

§e n Se li 2!.0! sur'l'acces a l'information

Tt

pect the wishes of such persons to live in a free democratic society

4, The circumstances were different, however, in the oase

of certain members of former dictatoriasl regimes im Latin America.r

i

visit, and subsequently refused to leave. The Depariments of
Bxternal Affairs and Clitizenship and Jmmigration were in agreement

that should be required to leave, primarily bn

the grounds that he was a person with a notorious reputation as
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a political murderer and that he intended to actively work
g while abroad for the overthrow of the Castro regime by armed
-revolt which would be inimical to Canada's relations with
Cuba, While Immigration never seriously considered deporting

o Cuba where presumably he would be shot; it looked

into the possibility of deporting him to Trinidad Bp.Jamaiea

from which coﬁntriea he had entered Canadﬁ, and‘to Portugal

to which country he had a non-immigrant visa. In the event,
left Canada of ﬁig own accord for Guatemala.

a former senior official with

the Secret Police of the Trujillo regime iﬁ the Dominican
Republic, entsred Canada in 1961 oh & tranalﬁ visa, déétined
ultimately to the Dominican Embassj in Iran. Aftér‘his arrival
s.19(1) in Canada it was discovered that his diplomatic appointment ‘
had been canoelléd and he informelly ssked whether he could
stay in Canada. In view of his record and the fact that his
continued stay in Canada would be inimieal'to'canada's rela-
tions with. other Latin American countries, the Department of
External Affalrs and Immigration agfeed that he should anot be
allowed to remain permanently in this country. Deportation to
the Dominican Republlc was never seriously eongidered, however,
'bacause.of the danger that he might be- shot there, and -1t was
«, the view of this Depariment that he should be given time to
a effect‘ﬂeparture to some third country fer from the Western
[ Hemisphere such as poasibly Portugal. has now been
asked to leave Canada but it is not yet known whether he will
succeed in rindiﬁg another country willing to receive him. It
is posaible that Immigration will have to try to deport him to
' Jamaiéa, the country from which he enbered, although there would
i be no obligation on Jam&ica'to_éccept‘him.
6. The principles accepted by Canada that emerge from these
two types of request for asylum are the following:
{a) A State has the right to grant asylum notwithstanding
any protest by the State from which the person has fled.
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(b) A person has no right'to demand asylum, It is the
responsibility of thée individual to convince the
Government that he is a bona fide political refugee
and not of the Govermment to ﬁrove that the indivi-
aualfs fear of peréecntion is not well-founded.

(c) The granting of‘qaylum‘by Canada depends in the first
instance on thg'paéh history of the person concerned,
his sultability as s permanent resident of Canada, his
intended activities in Canada, and the effect of the
possible granting of ésflum-on Canada's international
relations., Asylum normally would not be granted if the
individual were & notorious politiocal mufdefer. or ir
he intended to aotively foment revolution in his home
country from Canadian territory, or if Canada‘'s relations
with friendly countries would be jeopardized by the
granting of asylum. Asylum would only be granted where
these factora were.not prssent.

(d) Even in the case of notorious poiit;cal murdérers, the

persons reduesting asylum would not be deported to thelr

1 home countries if there was a danger that they would be
’ \\ brought to justice_there.
(s8) If asylum were not granted, the persons would normally
be allowed'ﬁblremain in Canada temporarily untlil a safe
third country could be found to which they would be pre-
pared to go_#oluntarily or to which they could be deported.

B &
STATE ASYIUM REQUESTED AT A CANADIAN PORT-OF-ENTRY

7. 006aslons'have arigen where Soviet seamen have been
granted asylum at portsfof-entry, although normally S8eamen are
not granted asyium. Onithe other hand in 1960 certain Yugoslav
seamen who deeertad and clalmed to be refugees were not granted
asyiﬁm. It 15 not clear why the claim of the Soviet seamen to

refugee status was believed and the similar claim of the Yugoslav

‘ gesmen was not. In general, the five principles mentioned 1n
' 000720
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paragraph 6 above apply and in addition the following:

(a)

(b}

The Government has the unconditiosal right to‘decide
who §8 to enter Capada for the first time and, iﬁ
the case of a person seeking entry on the éroﬁnds
that_he ;s'aﬁrefugee, responsibllity for ﬁim.reéta
not with Canada Sut ﬁith the transportation company
or the country of trensit. | |

if the individual requesting asylum were entering

" from a country where he could safely remain, Caneda

8.

normally would not give hi@'aaylum since 1t would
ndt be prepered merely to take upon its own shoulders

a problem facing the other country, Thus, & person

who had already successfully entered the Unité& States

after rleeigg from another country, would not normally
be admitted to Canade at the Canada-U.S. border.
However, if the person sought entry to OCanada from

the country from which he was fleeing, he might be
allowed temporary or permanent stay. If he were re=
fused permanent stay for one of the :easons'given in
paragraph 6{c), he would not be returned direetiy to .
the country from which he was fleeing, but he might )
stlll be required to leave even if this meant that, [
1: every other country were to act similariy, the i‘
transportation company would have no cholce but to s}
return him to the country from which he was fleelng.

It should be remembered that there is no provision in

Oanadian legisliation for the entry or landing in Canads of per-

sons in the status of "political refugees" seeking "political

aayluﬁ“; Persons may be sdmitted to Canada in the status of

immigrants or non-immigrants 1f they meet the relevant require~-

ments,

Therefore, persons seeking "asylum" in Canada, it

allowed to stey in Canada, would be granted this permission

in the status of non-immigrants or lmmigrents and would be u

required to mest the statutory requirements.
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IIX

DIPLOMATIC ASYLUM ON THE PREMISES OF CANADIAR MISSIORS
ABROAD

9. Departmental pollicles on the granting of asylum on
mission premises are contained in Chapter V, Part II of the
—— Consular instructions, a copy of which is attached. 1In
summary, asylum may be granted on migsion premises:
(a}) To a person, whether a Canadian cftizen or net, if
he is in inminent dangeriié his 1life du:ing political A
disturbances or riocts. : t
{(b) To & Canadian citizen if he 1s in lmminent danger of ;
loss of life or liberty where the normsl clivilized
atandards of Juétice and due process of law are absent.
(¢} To & Canadian eitizen, for & strictly temporary period
< 19(1) if he is the subject of diacrihinatory action by the
local authorities; the purpose of protéctlon would be
to ensure independent legal advice epd a falr trial,
not to avoid prosecution or deny the Jjurlsdiction of
the competent courss.
10. Rule (b) above was the rule under which asylum has been
granted on misslon premises to Canadiene subject to persecution

in Communist countrlies. e naturalized

Canadlan citizen of Czechoslovak origin was forced to sign a
confession of espionage in Czeckoslovekia. He subsequently was
granted asylum in the Canadian Legation in order to ensure his
personal safety. Kventually, after difficult negotiations, the
Czechoslovak authorities allowed him to leave Czechoslovakia,
In 1961, five Canadian priests, who belleved they were about to
ba arrested by the Castro Goverament, were granted refuge ln the
Canadian Embassy residence in Havana, It ia believed, since
nothing further has been heard about them, that they were included
in the group of 65 Canadian prlests who were returned to Canada
from Cuba.

11. ‘he principles in paragraph 6 apply to diplomatio asylum

on mission premlses.
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CHAPIER V
PART 11

Asylum

5.44 a, _consdlates and_diplomatio misaiong may not
grant asylum on the premises of a post except in -
extraordinary cireumsatances. '

b. Granting of temporary asylum on humanitarian
grounds to & person, whether a Canadian citizen or
not, may be justified only if heis in Imminent per-
sonal danger to his 1life during politieal disturbances
or riocts; care should be teken to ensure that the
humanitarian charaoter of the misslon's intervention
is not misinterprsted. :

¢c. Granting of asylum to a Canadian citizen
nay be justified if he is in imminent personal danger
of lo8s of 1life or liberty where the normal civilized
standards of justice and due process of law are found
to be absent. '

&, Grenting of temporary asylum to & Canadlian
citizen may be Justified if he 2 the subject of dls=-
criminatory action by the local authoerities or if such
action appears probable, The purpose of such protec-
tion would be to afford an opportunity for representa-~
tions designed to enaure independent legal advice and
a falr trial, not to avold prosecution or deny the
jurisdiction of the competent oourts or to shelter a
fugitive from justice sesking tc ovade the criminal
laws of a state.

5,45 a. Once asylum has been granted, any efforts
of the local or national authorities to enter the
premises ol the post by force should be opposed. Any
such entry should be protested and reported lmme-
dilately to the Department,

b, Before any person who has been granted
asylum is released by the post, assurances should be
sought of the safety of that person. :

5.46 When a person has been granted asylum on
the premises of the post, this fect and all relevant
details surrounding 1%, should be brought lumedlate- -
ly to the attention of the Department.

5.47 A head of post, after consultation with the
Department if time permita, may seek from the national
authorities assurances of protection of Canadian
ocltizens where there 1s danger that violent disorders
are imminent and that police or armed forces protec-
tion may not be adequate. He may 3eek similar assur-
ances where Canadlian cltizens are in fimminent danger
of persecution on acéount of their religiouns or
political beliefs, racial orlgin, or ¢itizenship.

When Asylum
may be
Granted .

Action when
Asylum
Granted

Reference
to the
Depariment

Requests to
etional
Authorities
tor Protec=
tion
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Consular Divisicn

Jamary 5, 1962

Future Development for International Law

| eve I am attaching, for your information, a
copy of lsgal Division's working paper dated January
3 on the gensral question of the juridical basis for
peaceful co-existence and its particular relevance
to various topics under discussion in the U.N. and in
the Interaational Law Commission, Also attached 13 a
copy of the minutes of yesterday's mesting of the
Intra~dopartmental I.L.C, Comaittes, As you will note
paragraphs 15 and 17 of thsse nminutes are of
particular intersext to your Division.

| Wiline

0 LT
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Januory 4, 1962.
Yinutas ‘ol tha ﬁhﬂting.of tho Intradepart—antal

Coizdttee on tha Faturs lLork of tho Intornational
P %, < 2 tiime> ¥:3: 20 1 W . —

Progont at thy moetips tores T, Cadloux (Chairnan)
r. Sicotte, !'r. Boosloy, ¥, lne, “r, Bild {legul Divislon),
Ty, WJilgress (xesngmie D{vizion), *r. Boberts (Juropean.

Avision), !r, Dapdouiln (Porso mel Divigion), and dr. Brady
(U.I1, Divisien).

2. A 1iat of preofesszors of intornational 1oy and |
constitutionsnl leow mos sub~ittaed to .3, Cadlioux vith a view
to the solection of omo of then for puzwer o-ploynsnt in
tho Departmant during the suzror of 1962 on legel resoarch

. oriented towards tho work of the I,L.C. Tho nerws suggested

vero, in order of profaroncay Tr. Ot. John lacdonald of
the 6n1Varaity of Tbrnatc? wr. Baurno of the Undvoersity
of Briiish Columbia, “Ir. forin of tho University of .oatreal,

and Ur. Lawford of the University of Ot{gwn.

3. - i¥x. Bendouin of Porgomol Division oxpleinsd that
he ned beon in toueh with %the Civil Service Corridgsion and
that thay hed egraasd that it wculd be in erdur, in tho

. elircunstances, partienlariy in tho light of the urgency of

_ would

4

obtaining somsone beforae the profozsors had all concludod
thelir srrangements for ths coming sumrer, for our Dypartmant
to deofornine in advance the mogt likoly prospect ant approach
him directly., The nooting pgreod that this scsevyd to be

by far the more prefsrabdble procefure to rollow,

4. Thare was a briol disenrnsion np to walch of the
four possible toplcs (Lew of Treaties, Law of Gtate Ro-
sponsibility, Lz of Stato Snccossion or Ad Hoc Diplomacy)
should be assimned to thoe profg-sor solacted, ard it vas
agreod, at this atpge, that be would bo told conly that he

éﬂ expactod to do a rotonrch projoct on oms of tho
four topies in qQuestion, and that he would be notificd vhich
cne hod basn chosen later in the Spriag, vhen ths ajenda of
the I1.L.C. had been dotorrdced. (o I.L.C. will reat in
Geneva fronm April 24 to Jum 29.) r, Dandouin nontionsd
that thore vag to be a mosting with the Undor-Odcrotary on
Jenuary 5 to digcuss tho gemdral qunstion of summor exployrent
of profosgors on departrontal rusoarch, ani that at tais .
mgoting the recomrandationg of tho I.L.C. Comruttea could

bs congsidored.

9. - The reveinder of the discusgion at tho maoting
eontored arsund legal Division's vorling papar on tho
iur;dical basis of poacaful co-oxigtones dated Jarucry 3,
copy nttached)., The docisions on the particular questiong

‘dlscunged were as follows:

/ Gltg
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6., “r. Codieux pointed cut that the questions of
cendarnation of coloninlion and solf-detormina%ion anpear

to be closoly rolated and could probably be conventently.
handled tcyotiher; he referred particulariy to ir. Glagzebrock's
ciymorandun datod Januery 3 on Goa and tho Anti-colonial
~ovamant widoh was relevent to thaso questions. do ashed
thot U.d. Division propare a poaper on colonlallism and self-..
dotormination (in conrultation with suropesn Diviplon and,
parhaps Afriean eod (Uddlc dant Division) ard taking into
agcount JIr. Glexebroc' 's napor, with a view to preducing &
dopartmental positinn popor, which would bde useful both

in connsction with the propoged Ceonedion reszolution on
solf-doterrdnntion rofarred to publicly by the rrice linigter,
end also in othor discusmions at the U.il., and in the I.L.C.

var £ Hatn

7o tHr, Cadieux pointed out that this question svemed
to concern primarily dconomic Divisicn, o raeferred to

the discussicas in the U.N, Assenbly Third (ommittee (and
rors rocontly the Socond Commitiee) and to the rether
longthy md comprehansive report issued by the U.l. on this
ganoral question which hy tneunht would provide considerablo
rotorial usefnl, not only in the Sacond Comilttee, but alno -
in the 3ixth Committes and I,L.C, discussions oo such
questions az state rosponsidbility., I(Ir. Willgrass confirrad,
on ths basis of niz atiudy of the U,H, decunesnts on pormansnt
soveroignty and ticononic Dlvision's files that tamae papers
saould providas & bagis for further developmant of the

Canedian position on this question; and io particuler the

resolution which nill bo brousht to a vote durdiny the noxt
goasion of the U,ld. o fontionod algo that the Cnnaodian
poaltion to datc geoned to have hesn concornsd prirarily
with thoe guestion of provineial/federal rolationg, clthough
o good deal of worlt hed bsen dons on the gonsral aubject.
T, Ullgreas retood the quuestion witvther the proposed studles
phould be d¢oncarned partichlarly wikh gucn questions as
oxpropriativn vithout compensatiocan or chotiwr a rore gensral
approach chould aleo ba telon to the Canadien position on
porranent sovereipgaty, and 1t was agrood that tas iore
gonaral npproasa snouid be talen, at loast initially,

U It vas ryreed thoat such quaptions as the roguirsoent
for Canesdian narticipation in Lorthern Dovelopment projocts
night ho rolevant not only ke the partieular topic of
perranent covoroignty but olso to dircussions in ths Bixth

‘Coraittoo and the I.L.C,. On ctate rosponsibility., oueh

questions, for iastance, as leans by the Comaunmist bloe with
strings ugtachnd might bo considered as providiny scope for
causing embarazg—ant to tha Joviota.

9, “», Codioux dirocted that Cconydc Division teke
the initiativo in brimzing together Logal, U.H, and the

cthar divigiona econcarnsd and, as suggested by Ir. iilgrdss, -
later conmlting othar interested Dapartcants, such as Fipeneo,
wvith a view to producing a Canadlian peosition papar,

/tt.j
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10, r. Cedigux pointed out that the quustions of
permanant sovoreignty over naturgl resouress and state
responsibliity overlaspad Yo gomo oxtont, and that thorefore

a substantisl part of the praparaticn for the Cansdien Lo
phsition in the Sixth Cowudttse and the I1.L,C. on state :
ranrcinsibility would be covered by the workinz pepor to bo doens
by Beonomlc Division., il ¢npsideored that thore wore tvo
aspects to atate rospoisibility, firatly, the gucation whether
1t could to treoated @s trozdly as is dcnanded by tho Soviet
bloe, in which case the topic alreucdy asaigned to vepronmia
Divigion would cover purt of thig broader field, and sogondly, .
the narromar guention of troatrmont of alions, on whieh it
unirld be necegsary to wark cat dotatlaed pnsi%ions on such
quostions as oxpropriation withor withonts componsation dased, -
however, to a large part en tno wmors gonersl Canadien position
on permanznt goveroizanty ovor natural regsources.

1l. It vas ¢2rcod that Legal Division should eontime
to deal with tho sudjact of slante responsibility, since

it is prirarily a logal raticr, but in consultaticn marheps
vith ticonodce Division, ‘

12. ~ Aftor some digeussicn 1t was gagresd that vhile a
dotalled comrontary for use ia ths I,.L.C, gnd the Jixth

Coemittee could not be worked cat uatil the report beinz

predunced by Gir .Swphrey Tialdoek is receivad, in tho msantine
considerable useful work conld ba done cn thoe gamrael lina

to be taken on the basls of tho draft articles and roports
2lraady produced by Sir Gereld Witzmeurice esi J.L. Prieriy,
Tois alsc was 2 subject teo bo handled by lagol Divisglon,

vhe should nake enquiriegs of the .3, lJocretarist as to whan
Veldock's papar may bo crpacted, while procecding in the
tmantina on tha basis of the ua%nrlal at hand.

13. It was azrecd that thig topile did not gopoer %o
ba urgent ot tlds atzge, and that it could in due coursge
ba handlad in tha narnai vay by Logal Division, with o

particular vior o future discusagicns in ths dlxth Cornitton
and in tho I1I,L.G. : ‘

manty
14, There appoar to ba no partienlar difficultico
connagted with this tople boezuss of itz non~controveraiasl
nature, and 1% was agreod that it shouid bo handlod 1n doe
course in ths normal way by Logal Pivision in congualtation .
vith Frotocol Pivisicn and fhosa othar divisions and departconts
concarmd, aa iz now being dons vith ths Draft Convention -
on Consular Irmunities.

15. Zr. Sicotbte polinted ont that thero was a distlinction
batucen diplo taticasyiun and state asylunm and 4t was egreed
that the moro pgonoral gquostlon of asylum should be stndisd
(alonz the linas suggested in tha working papor), by cansuiar
Dyinion, in consultation with U,ud, and Logal Divisions, and,
possibly, the Dopartasnt of Citizenship ond Inmigration.

AP
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7 Draft Convention vn Arbi

tral Procadurd, International Crininal
73] | &) SLrurt 7 f _ 7
16, It vor egrood tnnt tha Joviet bloce op;esition to

tho Draft Convanticn ru Arhitrol Trocedure and the later-
natiofial Criminel Crurt, {on tha jrounds that thoy iafringe
netional zeveralgnty) uas opon $0 rtiack £ that it might
be possible to casitalize on thair valngrabiiity on thene
quastiona. In g0 ®"ar rg tho [atorastional Court of Justiece
is conearnsd, aswaver, 1% .ould b8 :wcoossary to formulate

amd irplenan% thn Caazdicon pogition on rozervatipns to

the Intaorastionel Coudt ol Justice tofore wo vould be in

any voeition to moNto capital out of the doviet bloc reluctanca
to maze uze of the Court. It ves woreed tiai tizis lattor
quention shonld b3 procitds@ with on an urgent bagls by

Logal Divigion 4o tocn au the officor having the carriege

of tns mattor roturnod fro- leavwe. (M. Codieux pointed out
alsc that it vould goon advisablo im tho coontine to withhold
an caswor to tho Culss on tholr roguost for Cenesdian nartis
eipation in tho rotti.z up of o werminont Conelliation Poard,
In a “rlief discusaich witch v.3e.d on tid quention of the
Eviss spensorod Co-ciliction .oard 1t was rocalled that the
£wians are nartiass to tho Statute of the International Conrt
of Justice ard huve explainsd tholr approaches te Canads

and othor countries as part of an a3tsnpt to-augmeht and
supple-ant thy oxlating preceddros of the U,u. for the
peacoful settlen:nt of disputas, in lact thoy ned indlcated
that thay ore omly arproaching thoss counsries who hod pot
thus far taken n very fortucoain, atéltude towards accoptance
of copamlsory Jurladictiocn ¢ the Iufuiraational Courty those
factors zhould o tolian La%e ageount ia freming our Teply

to the Svins,) , , :

17. X, Codloux oxplained that he would be absent at
the Comonmaalth iducation Canforonce in Indta until the
end of Jomuary, aad h. hogped that ty hts roturn draft papors
would havo hoon preparod on rost of the subjects discussed.
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Safe conducts were granted yesterday by the Vbne?uelan
Government for one military and two civilian members of the
group of eipht Venszuelans who took refuge in the Peruvian
Embasasy last October 1 in the circumstances reported in my
despatch under reference,

A few weeks ago the Foreign Ministry had announced
a decision examine individually the cases of the eight asylees
and to consider providing safe conducts for those who were not
implicated in the fatal shooting of a soldier during the escape
of the group.

p D ROSS

Embassy, |

$.19(1)
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- Attached is a paper on “peaceful co-existence®

= as 1t relates to the work of the I.L.C., discussing the

' various e¢lements which, according to the Soviet Bloe,
are embodied in the Juridical basis for peaceful co-
existence. As you know, xmch of the Soviet 1line on
peaceful co-~existence overlaps with its line on state
responsibility which latter subject, according to the
Soviet Bleoc, virtually encompasses the whole of Inter~
national Law. : _ :

2. © A brief discussion of Soviet views on state
responsibility has therefore been inciuded in this
peper on peacdful co-existence (although, strietly - _
speaking, state responsibility is a separate subject),
on the assumption that the USSR and 1ts friends will :
probably use the discossion by the I.L.C. of state .

- responsibility as an excuse to introduce their various
CIRCULATION views usually put forth on discusslons on-peaceful

o co-existance. ' - :

Ir Roberts 1 | - | -
(Ruropean Div.) , - (5igned) GILLES SICOTTR

Lr. Wilgresy
(Economic Div.) - Legal Division
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1i8: loaseful Coexistonce

0 exantinaticn of the statenionts of the doviet

bloe nade in the oixth Committeo, the ILO and the lnter-~
natlonal Law asyociution swpepts thut the succesaful campaipgn
in the 3ixth Cormittoe during its recently oconcluded session,
for tho inclusicvn of poucoful coexlestence on its egends, is
part of sn overgll plan of operutions, being yut into effeot
vhenever and vherever the opportunity arises, to put forth
doviet views on international legul questions and, in the
process, to attuipt te appropriete to the Communist systen

the orudit for all the varlons progressive und dyusnic dove-~
lopnents i: internationul leaw. The line adopted is relatively
plausible and, while no longer oripinul, It seems elastic
onough to undergo alipght variations deronding upon the perti-
ezlar aubject under divcussion, while retalnine certain
basic and continuing elesents. {For instance, much of what
was suid in the ixth Committeo ut the sixteenth soasion to
Juatify inclusicn of pesceful coexistence as & topis, could
havo been applied (und has beon) to Joviet bloe eriticizm of
the ILC for taking u "narrcw" approach to state rosponsibility.
(Presumably the sams line will be appliod, when the time comes,
ut leupt in cortain reapects, to u discussion of stute suoccession.)
It vould seen to be a nistuke, honrever, to dimmies these Sovies
legal initiatives as neroly atteupts to carry cvoer into legal
spheros the usual Joviet propagonda line. The juridical basis
for "peucoful coexistence™, (wileh would seen, in Joviot eyes,
to ancompass all Iaternationsl Iuw)} appears to bo a genuine
reflection ani extension into the intornutional sphers of the
politicul und econonilc busis of the Joviet philosophy, coupled,

brhups, with overtones of tradivionul Russiun netionoliasm,
fi.e. augpiclion and nistrugt of other natious), and couched in
toras designed to uppesal to the Afro-asicn und the other under-
doveloped vountries of the viorld. The rasult 4o a rather nlxed
bag eabodying 19th Century Duropean politieul consepts of
sovereignty while 1a ecocnonic torms it is the antithosin of
traditional concepts of internationsl law.

- In politieal teraus, for oxanple, In the words of the
Ukranlan R delegation to tho Lixth Committes ut the 15th
sesalon "the basis of International Luw 1s sprecaont bebtusen
govereign states, and supra-nationulity is & denisl of sover~
olgnty". In eccnomle {and logal) terms, in the woxls of ths
Runaniun delegutes to the saxs, "the rignt of peaoples to self
dotorninatlon includen ypeornuncnt sovoresipgaty over their natural
regouroes, and, consequently, the right to nationnlize them™.
The vuricus prineiples whiol the U3iR seoks to estadblish ag
the foundoticn stonaes of contemporary International Lew seem
thorefore to be elthor s reflection of the Joviet rre-octu-
pation with p otection of 1ts povereignty, or a translation
into international spheres of Coamunist socio-sconcmic theariss.
a8 0 ccnsequence, the UsSLR und its friende have had to piek
and ohoose pcomeWhat in seleuting thelr nmntorisle for their
stracture of tho ifantornational legal edifice.

It 15 not too difffcult to deduce Uvoe ursus of the
low in which the Us.R will be adle %o causs some difficulty
for the .estern countriss, those in which the USSR will be
vulnorablo, and thoase on which 1t nuy bs jpossible to hove
sone neeting of the minde. JSa:o exauplus of eich are us
follows: '

Definition of igpreasion

- The UsSsR can p-obably be expected to reviia periodi-
cally 1ts sttu:pts to produce a definiticn of ugression,,
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.althcugh 1t doss not seen likely thatl there will be s nuch
pressure on this subject au thers was, for lnstunce, at the
tice of the U2 incident. Ierhaps, however, the Indlen inter-
vention in toa could bo used to udvuniage by the UJSR, by means
of atteupts to define uggression esseptially in terms of coloni-
alism or imperialism, thersby eliminsting the Indian aeotion, by
dofiniti-n, ws aggrossion. This could force Jestern powers lnte
taking & line which would be unpopular with the mejorlity &L the
nesbers of the United latiors. Thio sublact night, therefore,
bo a ussful one on which to consult with other iestern powers,
(perticulerly the British, in the light of Lord Home's rocont
roferencos %o & double standard being upplied in the United
Netiuns on issues of colonlislism).

Cenvention on Jrevention and Punishment of Genocide

This 1s ocngidered by the U33R to be cvhe of the elenments
of the juridicul basia of pouceful cosxistencs, dince the '
Conventiun is already in foreoe, it doesn't ceen likely that it
will provide much scope for the USJR fn the immediatie futuroe.

Condennation of Colonidliem

Apcording to the USSR thesls, conteuporary Internstional
Law bogun with the Russlan revolution, e&nd is in charp coantra-
distinction to traditionul Intersnutiocnnl Law, which praceded the
developnent of the "soclaliset scocioties®, and wus baped on the
offorts of the colonial and imperial poviors to justify their nic-
treatnont and expleolitation of the peopless of Asia and Africa.
Thio question can end probadly will be used to good effect by
the Coviet dleoe, and perhapn, othera (including both sems of the
afro-.plana &nd scme of the Latin snmeriocans) with particular
boaring on such questions as state rovponsibliity and, to the
lsaser degreo, statoe succession. ‘ : -

HSovorslgnty ovor Natural Heozources

The eaphusin on the soverelignty of a country over iis
natural rescurces has, as its corcllary, the proposition that
& oountry has & right to expropriate vithout compensstion to
foreign nationuls offecoted, AL present, the dloscussion on natural
rogources is ocrnfined iurgoly to tho third committee, but much
of vihat is said theore will probably bs repeated in the ILC in .
the discusasions on stute responslibility and atate succossion.
.Joveral of the Joviet bloc reprasentutives ot the 15th geassion
of the dixth Ccmnittee, bbr instance, nct only called into
question the internationsl obligation to compensate foreign
nationsls affected by nationelivation measures, bdut supgeated
that the volonial powers should begin to “restore at least in
rart what thoy hsve taken"™. As previously mentioned, according
to tho Joviet iline tho latsrnaticnal Convention on Human Rights
hays already enshrined the right of peoples to p» rmanent
sovereignty ovor thelr national wealth &nd reascurcoss and,
oongequently, the right to nationalize them.

: \ . L
It nay be thut Canada could de In en squivocal position

0.. acme sopects of this quastion, sone liers batvieen iloue
countries interested in protecting thelr foreign investaents,
and thoge interontod in ocongorving and rrotecting thelir own
natural roscurces. Porhups the Csnudfen pelicy in the third

Wz
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cocziittes pould be usod ap & Beulis for the formulstion of
. not only tho anpproach to be taken on this yuestiosn, but

also on various wuspocts of stute responsolbility znd state

guvceaagslun, o -

uotaraigﬂﬁz of .itaine

fThe waell known Joviet views gn notionsl sovereignty
while open to attack on the busia of legle, nuy contalu rore
onotional appoul than those of the .Jestern powers for the nuny
aountriun whiovh ssen atill tc be goipg through the yrocess of
axceonsive pro-ogtcupbtion with retiocnnlisn that nesns to
sccenpuny rosent exorgencs inte statehoed. :

3 arhaps. Luropenn Division andl seme ©f the other
politien) divisiong, could provide soslastance in workingz out
an approach that would be consistent with .Jestern political
boilofs (varying from those of, suy, «dlui 3tavenson, o
thoas of General do Caulle) with the approsch of the ifro-
Aplann, and differontiating betwoon some cf theose guostions
jnvolving sovareipnty oh whioh the Afro-asiuns feel so strongly
and the anctuel conduct of she USSR in Hungary ond elscwhere, and
in no doing contrést soviet theory with foviet pructice. It
weuld geen o.vissble to consult alsc with other Lestorn countries
ont this gusaticn. : :

galf-Doternination

: . %nis 16 a questlon on whici: thé Joviet bloe seenn
“%o fool it 1a om oound ground, whilas in fact thiso nay bo ono
on whioh they ure ozt vulAsrable. Here sguin, it night bs
ugoful tu conpulit with the British on sueh guestiocns en the
pumbera of pooples’and individuala who have been brought to
netionhvod in rocent yoers by then, an compnred tu the pumbera
brought under sSeoviet innd/or Chinsne?) Aonminition. It may be
neospesry alao to conslder the relevence of the Congo oxne-
ricnce with respeet to the line to be tuken oh solf-determination,

Draft gonvention on arbitral Procedure, International Crininal
Ururt, end ) eraenent Co. pt of jnterautional Junkice,

Xt 3o Antorosting thut the doviet line ou the Draflt
on Arbitral Procedurs prouuesd dy the 1i.C und the propesuls
of the ILC on the establistmant of an Internatfional Orininai
Court roveacl somo of wauknosgses of tho overall soviet position.
1t should not be difficult to caritaline ou theso weskneasnes
with tho Afro~Asiang and others who, while sharing sone of the
Joviet visud on soveroignty and nnbtionnlism, mmy differ with
then on thelr willingnocas to submit to sonmpulsory sottleasent
of interastionnl diaputes of various kindas.

a The usoviet attitude towards the internutional Court
o Juertico L8 ulso extrenely vulnsrable. Unfortunatoly, for
the tifne being, so0 Ja Cancda's, und the prosent evaluation of
the future Gonnditn position oh the eeospinnce of compulsory
jurigdiotion of the Inturnstlional Ceurt is not unconnected with
the 1line Canada should tuke on sush quopticns as Compulsory
Arbitral i roceduro and tho establisbnent eof an Internasticnal
Crir.lnal Court. -

//:5 B;Eht_or Agvlun

The Joviet bloo countries are presunably vonlherable
on this quoostion but in the Lirht of Canede'’s ruther ot ivooanl
rosition on this guention, it uipht be #iffioult to saritalize

-o»/*' I
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@ on dirfferenceas betwesn, say, the Latin American and the Soviet
bloc countries. However, it is not » question on which Western
powurs would appear to be open to attack and 1% would seen to

- provide pomie goops tor causing embarraasment %o the Joviet bloc.

Law of Treaties

This would seex $6 be cne of thosae Ltoples en whieh
there ray be a falirly vide metgure of agreoenent botvween the
Jastern }owers and the Soviet Bloo, while stlll some differsnces
over such quentions ss reservations and the rebus sic stentibusg
rule. On this esgentlally legal topic there would seem to be
little need for consultstion cutpide Legnl Divislon.

Consular Immunities

Ad Hoe Digluaaeg )

These two topica uould gagn to bs smong the relatively
fow on which there wculd seen to be little basic 4{fferonces
of views botween the lLostern rowers und the doviet Blee, and ones
giving riae to no sgpecial politiocal or econcamic problems. &
continuntion of consulbttion poocess already underwsy both
within and outelde the Departmann on Consular Ymnunjities puffice
on this queation. _

state Responglbility

sooording to tho tovist Bloe lins, the guestion of
violation of rights of states is nuch more important than the-

. question of violaetion or rights ¢f individusvls, end this theme
runs through their whole approsch to this toplie. They go further,
however, and their attuck on the approsch tuken by the ILO to
this queation is two-pronged: they guery the torms of rofarence
of the Rapporteur as being too narrow, and thed challenge the
Bapportcur'n conclusions on their merits.

A to tho firat gquestion, according to the Soviet Bloc
veraion of the Law of 3tate Responsibility it eabodies the
¥fundanental prinsiplos of contemporary internaticnsl) law" of
the right to peace, to eoversigniy, to exploitution of n country's
own natural resources, to territorial integrity and to self
deternination of peoples, (many of the princirlss elao put forth
as Tundugental to the notion of "pesceful coexistence")}. They
criticize the I1L thereofore for concentrating on acts encrouching
c¢n rightn of aliens while ipnoring thone infringing on rights
of stutes. In deveoloping this theme, they allege that the 11O
has "agscumed that state responsibility cean be expressed only in
the form of fliuncial reparation™ without taking inte acecunt
that the Mdignity of man and the essential righta of pecple
oannct he evaluated in monetary ternsY.

tn the merita of the Rapportour's conclusions, the
Soviet bloc would eliminate any provisions iz a draft convention
vaiving Goloninl powers the right to clalim against uncexdevelopod
sountries®™, They argue that the British and French attepted o
justify their "aggression™ agminst Bgypt, undt the USBA itm action in
Cuba, on the grounds of such concepts which are long sincs obaolete.
Ir keoping wiith this epproach, they Guestion whether foreigsn
nationals can have "rights"™ to natural regources of satates, whethor
camponsation is paysble upon nationalizaticn, whother eccontamporsry
international law sanctions espousal by states of clalma of indi-
viduals and whether ospousul constitutes the olalm as intornationsl
in character. 7In othur words, the Sovliet blooc question the whols
biaais of the treditional Law of Jtate Hesponsibility. On parti-
ounlur issues, thoy argue thab: '
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® _a) article 19 of tho ILC draft articles on atn-te '
rosponsibility, stipulating that a clain by an allen sgainst
a particular wstate 1s {nternational in churacter is 1nva11d-

b} Article 20, providing for the bringing of an
internatiochal eluin by tho stote of tho nationsl interferred with,
" i3 a protext for interforenco in intornel affulro and attevpts
to stifle nationalint asporations in tho interosts of cclonial
ponars;

¢) Instesd of dwolling on the otw ponsation payéblu
by the naticnslizing sbuto, ths ILC ahould have hegunwith the
two Draft Internaticnal Cenventicns on Kumun Rights, whieh
proclain the right of poorlus to aelf doterminaticn, “including
rermunent soversignty over thelir natlionual wealth and- rasources
and oconsequently the right to nati.nalizo thenx™;

d} Intormational Luv on atute rogpouasidfliity has been
based almost entirely on tho unequul rolationhs hetwesn greut
powers and small states, and tho buols of the I.¢ studles should
bs the regquirvnentd to restore in part what haa heen taken by
the colonial pdwera, ,

o) The davelopaont of the Socialiat uconnmin aysten
" eoexigting with tho capitaliot system, and thoe achiecvenent of
ipdependonoe of mony colonial territories, have rendersd tho
eoncepts of state responsibiiity, in so Ffer as they are concorned
with the proteotion of aliens, alrost sntirsly obsoleto.

f) Ths essential principle of atute responsidbility is
that allens niuot bo subject to ‘the law or the cuntry of residenoce
and have no ppeolal privila:ros.

It would goen adviuablo initially to consult shrc~gh
Econonic Division and U.N. Diviaion and with $he Dopartment of
Trade snd Coemeroe to work cut the approach to be taken in
‘responss to ths Soviet iino, 4i the light, inter alia, of the
vanadian poasition in the Third Cormittes on .iovereignty over
Hationul Resources, and subssguontly to consult both with otier
Jestern prowors and certuin gslected Afro-asian oountries, such
as porhaps Lgypt and India.

 dtate ucoogsion

1t nny be assunmed that the soviet linoe on Jtate sucees-
alon willl bo merely an extension of thelr line on pevcscful ooexis-
tenco end thelir version of stete reaponaibility. Iropumably it
would be crgued that & revolutionary governnment viould havs oo
"unfair? oblipaticna arising out of tho committnents of a prede-
cos20r "re-actionary capitalist regime”. Jhile in thoory, this
approach does not smeem tco objectionables, in pructice, the variousn
ornsvquencea which follow from this pronise would; cf course, be
coapletaly contrury to the traditionnl law of gtute suecuaﬂion.

b

SUrma

1t muy be deduced from. the feregoing bnat the requiro-
mentg would soen to be;

a} to detormine by intra~departrientel and interdepart-
gontal gonsultations ths busice Cenadian poaition on these quenticnsy;

b} - subsoquently, tu consult with our Jestern allios and,
at a lntar stage, iT tima ynrmito*

¢} 4o consuly with certain of tho other countries whose
nationuls are repressuted on the 1LJ, such ae Jgypt, Mexlce and

/.
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Indio.

The major difficulty ¥oald seen to be finitlally
in working out un sgresd ieatern lositlon on certain questions
on which there are various divergencles both in doctrine and
in practice, and then to attenpt to recuncile this egreed
position, to the extent pomsible, (im the light of the
consgiderable divergoncy und inconsistoncy between traditionsl
legal dootrine und state practice 1n recent years on sueh
questions us the law of gtute respongibvility und state succes-
aion) with those of certain of the Afro-Asians.

Ottawa, January 3, 1962
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Dominican adherence to the Convention on Diplomatic
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in Caracas in 195%. President Balaguer announced

that "in this way the Dominican Republic was to be

re-incorporated into the juridical and humanitarian

2. Under the late Generalissimo the Dominican

RECIVN

The Embassy.

Asylum established at the 10th Inter-American Conference

Republic had renounced the 1928 Havana and 1933 Monte-

video asylum conventions. (E1 Caribe, November 8, 1961.)
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- Yesterday the Dominlcan legislature approved
Dominican adherence to the Convention on Diplomatic
Asyium\established at the 10th Inter-American Conference
in Caracas in 1954, President Balaguer anncuncsd
that ™in this way the Dominican Republie was to be
re-incorporated into the juridical and humanitarisan
rules of diplomatic asylum."
2e . Under the late Generalissimo the Dominican
- Republic had renounced the 1928 Havana and 1933 Monte-
video asylum conventions. (El Caribe, November 8, 1961 )
J. W, GRAHAM
Internal l The Embassy.
-Circulation ) ; ;
Distribution
to Posts
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In a running gun battle, in which one scldier was killed
and three others were wounded, eight Venezuelans gained access to
the Peruvian Embassy on October 1 and, in the ensulng dispute over
the question of asylum, relations between Venezuela and Peru have
become somewhat strained,

.2 The following was the sequence of events:-

Five military prisoners, accused of conspiracy against
the security of the State, were admitted to military
hospital under guard. .

the five, armed
with revolvers assisted by three civilian collaborators,
shot. their way out of the hospital and gained entry to the
Peruvian Embassy by forcing a door. : ‘

Venegzuelan pursuers, both military and plain clothes
police, viflated the Embassy grounds and there was a further
exchange of gunfire.

Following the death of a soldier,
Acting Venezuelan Foreign Minister, declared that
the excapees were "common criminals' who would on no
account be granted safe conducts under the rules of political
asylum. He asked for their lmmediate return to Venezuelan
custody.

The new Peruvian Ambassador,
-who had presented his credentials only last September 13,
returned from a Sunday at the beach to find his Embassy
under skdge” and declared that he would give the occupants
temporary refuge until he had obtained a decision from his
government,

President sersonally telephoned the Peruvian

Ambassador to apologize for the viclation of the Embassy,

The Minister of Defence announced a five-man commission
to investigate the mysterious circumstances surrounding
the conmitment of the prisoners to hospltal and their
subsequent escape.

The Peruvian Ambassador announced his government's
decision to grant political asylum.

on Saturday,
October 7, to request safe conducts for all eight of the

refugess, ' }
//,//’:T::j\
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LN | Following this interview, Dr. Ugarteche anncunced to-the - s

press his "irrevocable decision" to resign his “post” as. - .
Ambassador, saying that he could not assume "responsiblllty g T
for a debate on political asylum which should have been . ‘;
" avoided? : - ‘ . B -

=
R

Later he issued a- statement saying that in myOpin:Lon,w {*

- after the serious attack suffered by the Embassy in my

LA charge last Sunday, the issuance ‘of safe conducgs should -

S have been ordered immediately as satisfaction...". He .=:
added that the lamentable death of the soldier in perfor- .
mance of his duty was "one consequence of the act of escape
and, therefore, according to the asylum treaties, must be. v
considered with the political crime and ‘I am sure that it
will be so recognized when serenity returns ...". He also. _~-
cited the 1948 incident in Limae when, following a naval .
revolution in which he was involved and in which several

military personnel were killed, '?;_

sought refuge in the Venezuelan ﬁmnassy.
reruvian police forcibly removed him, but later he had - .
been returned personally by a Minister of the Peruvian ' flf
- government along with a safe conduct. :

3.. On the face of it, it would appear that’
and the Venezuelan government, will come to regret the hasty announcement

of refusal to grant the safe conducts., In the end, they-may well have to
grant them. And, meanwhile, their stand will not, for instance, particularly

strengthen the Venezuelan case in regard to the con31derable number” of °

Cubans to whom they have granted asylum in the Venezuelan Embassy in - &
Havana and for whom they are still seeking safe conducts from the Castro

government. _ L L o o
, . e
he ' .The press reports thls mornlng that ‘there was a meetlng

concerning this matter in New York yesterday between the Venezuelan -
Foreign Minister, Dr, Marcos Faleén Bricefio, ‘and the Peruvian Foreign'
Mlnlster, Luis Alvarez Garrido, who interrupted a trip to ‘Geneva for- the
purpose, * These reports add ‘that- the meeting mdy have opened the way for

a solution in a week or two. HoWever, one cannot but recall how. stubborn
the Latin, Americans sometimes become over the application of their.system

of ‘asylum, for example, - the case of
who spent flve years “in the Colombia
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RE: The Problem of the Political Asylees in Havana
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SUMMARY 9% : — .
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DATE
September 25,1961
INITIALS OF AUTHOR
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Political asylum tock on an unusual aspect in Havana because
of the large number of people involved., Some 700 individuals were
being maintained in asylum during this past summer in thlie Embassies
of Veneguela (300), Brazil (125), Argentina (100), Costa Rlca (90)
and Mexico (13).

2. - In the past, asylum was granted on a selective basis and
in accordance with a set procedure. Political refugees had to ask
for asylumfiom the head of mission, ' The local government would i

determine whether asylum was warranted in each case, The Cuban
authorities normally issued the necessary safe-conduct out of the
country. The system was designed for those selected political refugees
of some social or political standing. As 'the power of the police state

- increased in Cuba, more people began to present themselves at local

Latin American missjions. With the wholesale arrests of suspected
opponents which followed in the wake of the April invasion, the number
of persons seeking asylum from all walks of life increased rapidly.
Many gained access to diplomatic premises illegally. . Once they were
inside the walls, no Latin American mission was prepared to eject
them by force. The Cuban authorities took exception to this
unorthodox situation and stopped granting safe-conducts. The housing
and feeding of the refugees thus became during the summer a heavy
physical and financial burden on the.missions concerned which began
to press the Cuban authorities for remedial action.

3. - At a meeting last August which all Latin Americéan heads of
missions had with President Dorticos and Prime Minister Castro, the
Cubans agreed to release most of the asyless that the missions had

- formally notified to the Foreign Ministry, or some 75% of the total.

In counterpart, it was understood the missiens would return to more

‘traditional practices in the administration of the asylum system,

4, - - In itself, the asylee problem was an irritant in Cuba'’s

" relations with other Latin American States rather than & major .

source of difficulties, Viewed alongside the recent decision to -
accept full convertibility of the old currency held by diplomatic
missions, over which some Latin American representatives here had
hinted vaguely at the possibility of breaking relations, the more

- restrained use of the firing squad as a means of disposing of

counter-revolutionaries and the generally softer line which Ché
Guevara adopted at the Punta del Este conference, the Cuban change
of heart on this question has perhaps greater significance. The
decision would seem to fit in with the recent Cuban pattern:of
attempting to mend hemispheric fences. Cuba has already indicated
that it no longer intends, at least overtly, to export its revolution
provided there is acceptance on the part of the Latin American
states of the new order in this country., It may well be concerned
at the possibility of finding itself in too isoclated a posi.ion

in the Americas,

WHEN THIS FORM 1S USED T0 SUMMARIZE A DOCUMENT IT MUST

BE STAPLED TO, AND FILED BY DATE OF THAT DOCUMENT. 000741
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United Tations Division _ | UICLASSIAIED |
575 A28 ¢
.ﬁh_p—wuwrmwj7*ﬂ—-g September 11,1961
7 ~
logal Dlvisicn e 3.,;775:_:';7?7;,,10 ]
Your “mmorandum of July 19, 1961 £\

Part 1I Commsntary for Item 38: Draft Desclaration on the
Right of aAsylu-.

—_— Attached are the suggested chances
for the Part II Commentary for the abowve man-
tlomed iten. JSxcopt for sub~titles (a) and
(b} last ycar's Commantary rermains the samo.

2e w@ have consultced vwith the Dspart—ent
of Citizoanship end Irdgpration to dotermine

if there has been any change in their viows,
as incorporated into last year's corrmntary,
resulting fron any possible affect of tho
Canadian Billl of Rizhts. “e vare agsured that
thore has bsen no chango in thoir position.

T l"l"kl‘.

logal Division

000742
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Cormantary for the Sixteonth Session, ULGA
Iten 38: Draft Doclaration on the Aight of Asylun

{a) Recknround BRofovences

(1) Commission on Buman Rights, Roport of the
16th Session (28 Fob. ~ 18 March 1960)
B/3335, B/1,4/804,

(11) omorandun by the Socrotary Gameral, dated
Angzust 2235 1960. A/4452

(114) Tho Canadiaen Bill of Rights, Statutes of
- Canada 1960, Chapter 44,

(iv) Final Paport on Itom 82 Fifteonth JSossion
of the Conaral Assambly. 8ept. 20 to IDec,
20, 1960,

(v) Draft Doclaration on the Right of Agylum,
Raport of the Third Committeo, A/4667
datod 17th Dee, 1960,

(vi) Goneral Assembly Rosolution, 1571 (xv)
datod 18 Dnc, 1960,

(v14) Part II of the Comontary for the Fifteesnth
Sassion on Iten 82,

Tha text of a draft Doclaration on the Right
of Asylun, adoptod by the Human Riphts Commission,
was roferred to the Gompral Assombly 15th Sossion
by tho deononde and Social Councili. The Gsroral
Assomdly rofeorred this matteor to tho third
cormittee, vhore it was relegated to tho end
of this cormitteo's agenda,

As 1t turncd out, thore was vory 11t£1e tica
availablo to esal vith this 4ton whon 4t finally
can up on tho comuittee's agonda.

Aftor a driof discussion as to chethor %the
1ton should bo doalt with at the sixtoonth gossion
by the third cormdttee or tho sixth comruittoo,
it vas agrood that thero should bo ao spacific
raferonce to this natter in tho comxittee's
rasolution in ordor to avoid prejuiicing tho
forthconing Assonbly's decision concorning to
thich committee thia itaen shonld bs allocated,

In lim uvith this discussion the Tronch repro-
gantgtivo then proposcd that the General Assorvbly
tako up the ltem as soon as possibls at its
Sixteonth sossion and dovote as many rwetings as
regaible to the Draft Declaration.

This resolution was uncnirously adopted in
Plonary withgut discussion by resolution 1571 (XV)
datad 18th Doconbor 1960,

9112

000743



Document disclosed under the Access ra Information Act -
Document divulgué en vertu de la Loj sur Facces & f'informatior

.2-

The Canadian Delegation took no part in the
brief debate on the guastion,

Ths foregoing diszcussion clearly indicates
that there is a likelihood that the text of the
Draft Detlaration on the Right of Asylum will be
fully discussed at the forthcoming Gensral
Assembly but it 1s not clear as yet whether this

item will be assigned to the third or sixth
cormmittes,

The remaining parts of this Commentary are the

same as those for last year, starting with subtitle
(c)s icy Co era for C .

*
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Venezuela has withdr Chargs dt'Affairea of the

Venezuelan Embassy in Havana

following a request by the Cuban government for his recall because

of alleged "transgreseions” in connection with the granting of

asylum and following an “investigation” in Havana by
appointed a special commdssioner by the Foreign Minister,

Dr. Falcén Bricefio. At the same time Dr. Falcén declared that as

a result of this enquiry he had no doubts about either the henour

or the capabilities in office of snd that the latter

had not violated any of the generally accepted rules of asylum.

2. An office tranalation of the text of a statement issued
yesterday by Dr. Falcén is attached., In this statement it was
explained tha was recalled so that his further
presence in Havana cou e used as a pretext for not granting
safe-conducts, and it was announced that, if the problem of safe-
conducts was not resolved, Venezuela would place the matter before
the Human Rights Commission of the Organizatien of American States
(of which Romulo Gallegos, former Veneguelan President, is currently
the chairman).

3. The controversy arises from the sjituation in the Venezuelan
Pmbassy, where, as you will no doubt have been informed from Havana,
the number of Cubans who have been granted political asylum has

risen steadily. The totsl had reached 206 as of the beginning

of the week. Only a handful of safe-conducts have been granted by
the Cuban government despite steadily increabdng pressure from
Venezuela. One can only imagine the resulting difficulties in regard
to provisions, sleeping accommodation and sanitation.

b A1l of the major newspapers here, with the exception of

"ElL Naciongl", completely support the Venezuelan side of the issue.

The reporting in "El Nacicnal' tends to give at least some credence
to the Cuban claim that Prof. Zurbardn employed Embassy vehicles

to bring refugees to the Fmbassy and once allowed socme of them the
use of an Embassy vehicle to meet others hostile to the Castro
regime and then return to the Fmbassy. The large-circulation in-
dependent newspaper "El Universal® describes Venezuelan-Cuban
relations as being strained nearly to the breaking point.

A D. ROSS

.
Chargé d'Affaires a.i.
L 000745
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v

e T s On the Béth of Juns 'la.st, t.he Honourabla Cha!‘gé d:'llffairns_

of Cuba, Dr. I‘&dcrico de Cérdoba Castro, visited the Ministry Qf ‘External
Rehtions for the. f purpote of advising that he had received a nmdsage from
_his Govémmnt m{arem he was instructed to inrorm the Chancellery of t.he
_desire “that L’fm, Charg&d'ﬁffanen of Vmﬂzuela in Havana, Professor nli‘on-= o
"8 Zurba.rén, Be replaced; since the aromimentioned Goverrmant t.hought that
the condict: of the Venezuelap off'"ttj..:l,* “far from contributing to the _
imprdvement cr the friendly. relatipné between ‘the “tmhmuq“ries" wWas, crea.t.-

P

.. ing "constant dlﬂagreamerxts and "nﬁ.sundcrntandings" - TR
. .I s The Chancello:: ;q,.rhat receive this unexpected requeat k__
‘ : w:xthéut. burpri!e, aincé the ancellery holda the highest opinion of Profasz}f N
Zurbaré.n and his cénduc‘t given the abnorzmal circumatance of having a large
mmber af ramguea at t;he }Z.‘.-nbassy residence.and in the Chancery proper, has
been correct and reapectfui of ’che mxstonm reguluting t.he aubJact of
diplomt.ic gsylum,” : - o '
‘ : Since  the difficult corditions that ‘have J.at,ely surrounded
t.hs a.ct.ivmtms of the: Embassy in Cuba are of a uyecial and enranrdinary
ch&racter, the Matry of External Relations ha,a, from t:.m t0 time, sent
, high off:.cz.ale of the foraign ‘gervice to Havans so as to carxy on a careful
sdpervision there. The reports turned in by these OfflClals agreed baaically
luth oneﬂanother whiktch, a.dded to the hon#sty of their aut.hors, casts one
 more’ proof of the truthiulness of the conelustorna reachod. '
' In SUMTATY s these report.s refer: T : .
_ ) To the persistence, tact and discretion with uhich the .
. Venezuslan Eknbassy An Cuba hae ‘been trying to obtein from the C.‘uban ﬂhancellery
. re-conduc‘ea for the growing nﬁmber of refugees that it haa hﬁd to protoct.
o 2) To the honourable behaviour of ths Charsé d'Ari‘&irea , '
‘Prgfessnr Alfonso Zurbardn, who has not taken adva.ntage of the circumstancea
4 oxrder to make & profit from the refugees. . _
_ 3) To the atrict.est possi’ble obedience to the. rules of -
o diplqmatig asylux, which incIude both the mohtiork.and the proper treatmnt
o /, and consmerat.ion of” t.he remgees. (The telephones at the E:baaay and its v
" dependenciés havé been aealed so that they can net be used, the ch:xors to T
the premisea are gua.rded by emp;.oyees of the office, etc...) - '

Y

¥ <

ST U0 4Y Bitedn the difi‘icult circumstances that our lission in

‘Havaria hds had to act, ‘because’of the attention that had to be pasd firet to |

t-he ‘problem of rafugeea ’ t.he Qurgé ﬁ'&ffairea of Venezuela. haa tried to |

maintain normal relat:.ons ‘with the C‘uhan a:a.ncellery arrd Govemment ’ a.nd at
e the sima ‘tima t.o cm'ry ouﬁ the at.her dutiea of his delicdte miaﬂion.

. . ¢
? b i - ' ' - R =
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Tt f ) thase reascms the~ Ck:ancellery was surprised by the ‘
irrevcca.ble re jae? 3t ﬁh&t P‘mfassor Zurbar&n be replaced, under t.hrea.t

toef axyulsmn. The Vggezuelan Gevermment does rot deny the right of the
‘. Guban Goverrment to- re’lﬂest this substit.ution, and has so made 1t Inown

1' -’ to th‘ Hanourable Chare;é. &'Affﬂire . I'evert.helus, s t.he retmeat. casts 7 ,'
T deubts on the ccnduct c«i‘ an offlciyl of whos, a8 has been. saie., t.hgre £
v, are satisfactory referarcea, the Chanézllery rgquested the 1eave of. thc e

-

* . Cuban Goverrmert to send a new imresti.gatcr, and the Chencellery” at HBV&I)&
© was. warned that if Profeuog Zurbarén wes cxpelled from Cuba the ‘J'enezue- _
‘ . lan Government wou}.d adopt the same. meEsure “with respuch to t.he Cuban s
- Fission :Ln this cot.mtry. i"hc Cubaﬁ. Chamellnry agreed that. a speﬁ&%&nﬁ_{g )
frm our. Chancellerﬂy be sent to HaVam. It - uaa then that Dr. Adolfo Tayhar— " :
‘dat left Tor Cuba where he hag: interviews wit.h Chaneellor Roa and other ;

Cuban authorities, and alao personallf carried out: the necessary

' «p S an?whgaticra at the Eabassy residerce ' and prmiaes. The' report from Dr.
Teyhardat agress with previous ones. ar.d leaves no doubt. as to the behaviour
< Tr of the Chargz 4'Affaires. [« =~ SR . P
| L. Thia incid.ent has ccrtrihutad e the worsen- t.'.'i'0 rela.tiona | ‘
I between t ;e  twg’ countrias, which have been badly hurt by" tha obatinate

_ refusal o; the Cuban Governﬁent, to grant safe-cgnducts to the more than R b .

L 2@0 ref‘ugeéa, which At ia ‘bourd to do by internaticml ldw and by.the - - o
; ccrvantinna to Which both Venezuela and Cuba have auacribed. 1ot only

. ' thrcugh the ?enesuela.n diplmtic mission to Havanma, - but through the Cuban
Embaasy in Vtmezuela as well by means of direct mcssagea ard by taking

'

‘ _ . advantaga cfr the visits of peraonalities fram one country to the other,

- A t.he Venazuelan Gﬂverm.ent. has. insisted in m.railiug itself of all diplmtic -

oy : rasaurces in order.to obt.ain the afarment.ioned safe-ccr.ducts. Upon t.he o _ _

’ visit to. Cargcas of two- good~will Ambassadcra of the Cuban Governncnt who -~ . ¢
. were travemng through the latin American countries, the Cha.rcallory - | '
B ranewed its efi‘orts with' & view to ha.ving the safe-ccrnducts granted a.s T
_ J aoon as possﬂ.ble. Lo : T -

_\ J—_ - : . Ths Cuban Char.cellery haa been repaatedly infomed tbat ‘the .
r'if-‘\" » Venezuelan Go\rerm:.entr has no interest in having the refu.gees come ta relide s

Lo

. % =, here, but’ t.ha.t, ):ather, it would' request the necessary .visas’ for whatever
. . N f country to which thesé . refugeoa want tc go. The danger of an epidemic 'due
e " to the crowded - 1ivi:ng corditiona under which the refugees neceasarily 1ive
o becauae of t.hg-physical limitations of the Inbassy has been streased. In
8piate of the pramises giver on varigus occasions ’oy the Cubar’ Govermopt T
Y particularly thrc;ugh the-aférementioned good-will Ambassadorn, ne progrosa ‘
, - has been Made, ard only now and then haa a safe—corduot. been granted to s,ny -
I, one parti’cular person. . co L
F— Due Lo this ccntimal reticence by the Cuba.n authorit.ma, ,and
. especially to the ever” incrsasmg restrictive ccndit.ions to which t.he Vensn
. " zuslan Etnbaasy haa bcen subjected, relaticns have dnteriorated‘. These
restricticns have gone as far as making 1t difficult for mployecs, medicines s
" food and other needs of life to enter the Imbassy. - D 7 000747
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Ttm Venezuelan Gharc&llax?, Eoﬂ.rg to the limit inan ', IS
efmrt. of good w:.ll will transfer wPr‘t:v:f'emsar Zurbarén to another’ ' \
ccmntry, ‘so- tha.t h:.s presen,ce in Lavana will not contirue to be uaed : -
-as A Pl‘etext for«the rsfusal to- grart ‘the safe~ccrducts, In accordarce -
w:.th “ipternational pract.lce Yerezuela will in due tme desi gmta B new
Ghargé é‘Affaires in Ha,vaca. . ' . o x SR
oo ’I‘be nexb step that tbe Veuezuelan Chancellary ig preparing

B .,as a la,st. resort. to obtain the safa-&cnducta that . in ccnfom:.ty with
e 1nterzmt.icnal cer,ventiona it has requaated for t.he 206 refugees at- presen’t.

in the Verezuelan Ehzbasav in Havara » is to present t.he problem to t.he

-~
! L3

,proper branch of the Crganizaticn of. Amerlcan States. (CAS)

-_ s oo I t.he meant.ime, tha Iurdamentally humaritarian reascn of - .

¥ e

doing its duty by t.he refugees cbligas the Venezuelan Gwerment to atretch _
‘to the ultmat& po:l.nt :Lt.s good—will in the ot.herwise very prscarious .
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'cher equally movta.nt cases, Venezuala haa orce agaz.n reaffimed :I.‘tSr

,-7 umavermg intantmn af.‘ raspecting an& working fc.r ‘the uphcld‘ng of

pra,nc:.ples)of :I:m'rssér anﬂ cf cmttmenta freedl;* aasumed b:r the count-rj .
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OTTAWA, July 13, 1961.

The Director of Irmigration,

Department of Citizenship & Ipmigration,
Ottawa,

I ttach a letter received fron
' §36600, P.0. Box B’
inton Prison, Danhemora, N.Y., who has
requested politicsl asylun in Canada.

In an interim reply, I informed
that you would probably write

to hinm.

J. R. MITCHELL
Under-Becreatary of State
for Bxternal Affairs.
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0TTAWA, July 13, 1961.

Desar

I have your letter of June 23,
1961, in which you request political asylum
in Cenada.

Entry to Cenada 1s controlled by
the Department of Citigenship and Immigration
and I hsve, therefore, forwarded your letter
to that Department in order that a reply may
be sent to you.

Yours sincerely,

TR MITCHELL

Under-Secretary of Gtate
for External Affairs.

£36600,
Ciinton ﬁrison,

Dannemora, H.Y.,
U.5.4.
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