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APPENDIX 3

THE EDMONTON JOURNAL, August 11, 1989

We're going a Jittle bit public.

Ex-Lubicons in new band
We thought we'd rather write than be interviewed

through the phone, and are hoping you ‘ publish every’

bit of this letter. -

To tell the truth, we actually don't want anything to
do with the media. But since the public wants to hear a

little bit about our group, and since the man from

Chicago, Fred Lennarson, is lashing unpleasant words

to the public about us, we are now willing to go a little

bit to the public.

Yes, we are forming a band and we're more than
happy that the- government has allowed us to form a

band. Our band doesn’t have any ideas of becoming a

militant-type one, either. However, this doesn’t mean

that we're a bunch of helpless people who won’t move

when it’s time to speak up or defend ourselves. But all

in all, we'd rather be a band that would get along with

the public and obey Canadian laws.

Our band. consists of more than 350 ‘people from

three groups joined together: people on severalty:

people kicked off Lubicon Band membership because
they wouldn't support illegal moves; and people who

weren't wanted on Lubicon Band membership because

they weren't friends of the leaders.

The Woodland Cree Band-to-be are people just as

much aboriginal to the area as the Lubicon Band. In

other words, the people of the Woodland Cree Band-to-
be are just as much entitled to the land in the area as
the Lubicons are. Besides, we own a lot of traplines in

the area, but don’t own any land legally. That's one

reason why we asked the government to allow us to

‘ form a new band, so we could get a reserve and be

more stable.

To be on a fair basis, if the government had not

allowed us to form a new band and negotiate on our

own, then the other group shouldn’t deserve it, either. If

this other group would have settled, it would have left

almost two-thirds of the people from Cadotte Lake and

Little Buffalo out, and if Lannarson’s there to help the
Indian people, then why is he trying his best to stop the
rest of us from trying for a land claim? We don’t care
what the Lubicons do, we just care about our people.

We believe Lennarson wants the rest of us totally left
out because we don’t agree with his moves. He wants to

' quit our thing while he continues his long battle with
the government, disturbing the once-peaceful
communities, and at least creating a militant right from
our area.

Our group had a meeting and selected me, Archie
Cardinal, William Thomas and Roy Letendre to deal
with the government for us. Any deal they can reach
will be put to our people to say yes or no.

Melvin Laboucan

Woodland Cree Band-to-be

Cadotte Lake
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SUBSTANTIVE COMMENTS OF THE GOVERNMENT OF CANADA

ON TRE COMMUNICATION OF CRIEF BERNARD OMINAYAK

AND THE LUBICON LAKE BAND TO THE HUMAN RIGHTS COMMITTEE

tT. GENERAL

The Secretary~General of the United Nations, in his note no. G/SO

215/51 CANA (38) 167/1984, dated July 14, 1989, transmitted to

Canada the decision of the Human Rights Committee requesting

Canada's comments on the merits of the author's communication, by

September 1, 1989.

In this regard, the Government of Canada has outlined below a

number of points. Firstly, it is submitted as a preliminary

matter, that because Canada has not been advised of the articles

on which the Committee's admissibility decision is based, Canada

is prejudiced in its ability to properly prepare a response.

Secondly, with respect to the substantive allegations made under

articles 2(3), 14(1) and 26 of the Covenant, Canada contests the

communicant's claim that a fair trial by an independent and

impartial tribunal, as well as effective remedies, are

unavailable in Canada. The communicants have manifestly not

exhausted local remedies and delays in judicial proceedings have

not been the result of governmental actions. Moreover, the

Lubicon Lake Band has publicly refused to recognize the

competence of Canadian courts, contrary to the principles
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underlying the Covenant. As well, the negotiations currently in

process and the offer made to the Band provide an effective

remedy to the Band's claims. Thirdly, in respect of articles 17

and 23(1), 18 and 27 of the Covenant, the Government of Canada

disputes the factual accuracy of the assertion on which these

allegations are based - namely, that the communicant's land and

community have been destroyed. Canada denies that assertion as a

matter of fact. Finally, as regards allegations made pursuant to

articles 6(1) and 7 of the Covenant, it is the Government's

position that there is no evidence to support such allegations

and that they are without factual foundation.

II. NATURAL JUSTICE DENTED

|

|

|
|

|

|

The Government of Canada has on several occasions requested the

Human Rights Committee to identify the specific article(s) of the

Covenant on which its admissibility decision is founded. Despite

these requests, the Committee has provided no information or

details to clarify its decision of July 22, 1987, declaring the

communication admissible, not on the basis of article 1 (as

alleged by the Lubicon Band) but "insofar as it may raise issues

under article 27 or other articles of the Covenant". In order to

properly respond to an accusation, the principles of natural

justice require that a party know the specific charge and

evidence on which that accusation is based. This principle is in
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fact recognized in the context of criminal charges in article

14(3) (a) of the Covenant, which provides that everyone shall be

entitled “to be informed promptly and in detail ... of the nature

and cause of the charge against him." Because Canada has not

been informed of the Covenant articles and evidence on which the

communication was declared admissible, it is the Government's

position that the principles of procedural fairness are not being

respected and that Canada is prejudiced in its ability to respond

to the Band's clain.

Under the circumstances, the Government of Canada has sought to

address below, to the best of its ability, what it perceives to

be the basis of the Committee's concerns.

III. ARTICLES 14/1) AND 26 OF THE COVENANT

(i) Judicial Proceedings

The communicants allege that "Canada has failed to provide the

Band a fair, independent and impartial tribunal for resolution of

its domestic claims". The communicants also refer, at page 11 of

their most recent submission, to allegations made in previous

submissions of bias on the part of Canadian judges. It is the

Government of Canada's position that these allegations are

totally without foundation. Canadian courts have a long
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tradition of performing their judicial functions impartially and

with integrity. This tradition includes numerous cases won by

aboriginal litigants. The communicants have presented no

evidence to indicate that the judiciary acted differently in

actions concerning the Lubicon Lake Band. Moreover,

responsibility for any delays in the resolution of the Band's

court actions lies largely with the Band itself. The

communicants have not taken the necessary steps to move any of

the actions they commenced forward, and they have refused to

cooperate with the federal government in the action it commenced

in an attempt to resolve matters with the Lubicon. (A chronology

of the judicial proceedings to date is attached as Appendix 1.)

On September 30, 1988, the Band declared that it did not

recognize the jurisdiction of Canadian courts, effectively ending

any attempt to obtain a resolution through the Canadian judicial

process.

As has been outlined in the Government's previous submissions,

(Communication dated June 20, 1989 at pages 5 to 6, October 7,

1987 at pages 4 to 9, and May 31, 1985 at pages 2 to 7), three

actions in respect of the Band are currently outstanding.

Further details are also contained in the chronology of judicial

proceedings, attached as Appendix 1. The first of these three

actions was commenced by the Band in the Federal Court of Canada

against the Federal Government. It has been held in abeyance
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since 1981 even though it is the Band's responsibility to take

the next step in the law suit. The second action was commenced

by the Band in the Alberta Court of Queen's Bench against the

province and certain private corporations. Since 1985, when the

Band was denied an interim injunction, it has not taken any

substantive steps in the proceedings and it has abandoned its

appeal against the Court's refusal to add Canada as a party.

This inaction on the substance of the claim continued despite a

$1.5 million ex gratia payment from the Government to the Band,

to offset legal expenses. The third-action was commenced in May

1988 by the federal government in an effort to overcome

jurisdictional difficulties in bringing both the provincial and

federal governments and the Band before the same Court, and to

finally resolve matters. The Band subsequently refused to

participate in this action, despite express efforts by the Chief

Tustice of the Court of Queen's Bench of Alberta to expedite the

matter. This action also remains in abeyance. In October 1988,

the Band took the public position, contrary to the principles

underlying the Covenant, that it would not recognize the

jurisdiction of the courts of Canada.

Each one of the above court actions provides a vehicle by which

the Band could resolve its claims. Yet, the Band has not taken

any substantive steps in either of its two actions, nor has it

cooperated with the federal government's attempts to have a trial
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on the merits. It is therefore evident that the prolonging of

domestic remedies has not been the responsibility of the

Government of Canada. Moreover, under the circumstances,

Canadian courts have not had an opportunity to make even an

initial determination on the substance of the issues raised by

the Lubicon Lake claim.

(il) Negotiations

In addition to judicial proceedings, the Government of Canada has

sought to resolve matters with the Lubicon Lake Band by way of

negotiations. A new round of negotiations has been commenced ana

extensive efforts are being made in this regard. Discussions

between the Band and the province of Alberta began on August 23,

1989, and discussions with the federal government are scheduled

to begin on September 7, 1989.

During negotiations held between November 1988 to January 1989,

an offer was made by the federal government which would have

resulted in the Band receiving 247 square kilometres of land (95

sq. mi.), mineral rights on 205 square kilometres (79 sq. mi),

community facilities for each family living on the reserve

(including housing, water and sewage services, electrification,

roads and a school), and an economic self-sufficiency package

valued at $10.2 million. On the basis of 500 Band members and a
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Government package worth a total of $45 million (non-inclusive of

land and mineral rights), this offer amounted to $90,000 per

person or almost half a million dollars for each family of five.

‘This offer met virtually each one of the communicant's demands,

either in full or to the extent that equal treatment with other

Canadian bands was approximated or exceeded. Only one major

point of contention remained outstanding between the Government

and the communicant ~ a claim by the Bana for approximately $167

million in compensation for economic and other losses allegedly

suffered. In an attempt to settle matters with the Band to the

extent possible, the Government of Canada put forward a proposal

that expressly enabled the Band to accept all the terms of the

offer that had been agreed upon (i.e., a 247 sq. km. permanent |

land base with mineral rights on 205 sq. km., new housing with

all related services, a new school, self-government, and wildlife

management participation over a large area), and in addition

pursue its claim for general compensation in the Canadian courts.

The Government's offer to the Lubicon is still outstanding. It

provides a means by which the Band could maintain its culture,

control its way of life and achieve economic self-sufficiency.

However, these means can only be offered to the Band, they cannot

be imposed, and to date the Band has refused this option.
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(iii) Membership

At page 12 of the communicant's most recent submission, a

violation of article 26 of the Covenant is claimed, on the basis

that the membership formula used by the Government of Canada in

resolving the Lubicon claim is unequal and discriminatory in

comparison to the treatment of other native groups. Specifically

the Band states that "Canada has attempted to subject Lubicon

Lake Band members to a retroactive application of the Canadian

Indian Act as it stood prior to its amendment following the

Committee's decision in Sandra Lovelace v. Canada." This

statement is completely incorrect. In 1985, the Band submitted a

membership code pursuant to the Indian Act (ag_ amended following

the Lovelace case), which was accepted by Canada and gave to the

Band total control over its own membership. As a consequence,

the Government of Canada's offer is based on the approximately

500 people determined by the Band alone to be members of the

Lubicon Lake community. It is therefore submitted that the

communicants' allegation in respect of article 26 is without any

foundation.

(iv) Legal Releases

Regarding the Band's claim that te accept Canada's offer would

require them to relinquish unjustly their aboriginal rights, the
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Government of Canada submits that this notion is based on a

fundamental misunderstanding of the nature of aboriginal and

treaty rights. By definition, a treaty of cession involves

promises by a government to deliver certain rights and benefits

of special interest to the aboriginal persons involved, in

exchange for the voluntary release by a band of its aboriginal

rights. Such arrangements bring certainty and clarity to the

relations between a government and its native citizens. Yt is

submitted that it is in the interests of indigenous groups,

states, and the international community more generally, to

encourage settlements to resolve such legal disputes.

It is the Government of Canada's position that the aboriginal

rights claimed by the Lubicon have already been extinguished by a

treaty covering the Land in question, and that Canada's offer

would, if accepted, fulfill all outstanding obligations to the

Lubicon under that treaty. In the alternative, if the Band

believes that they have unextinguished aboriginal rights, or that

the offer does not fulfill Canada's outstanding obligations under

the treaty, it may pursue such aboriginal or treaty claims in the

courts. However, if the Band accepts Canada's offer, then it is

only logical that in accepting the offer, the Band would in turn

release the Government of Canada from further aboriginal or

treaty claims.
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TV. ARTICLE 2(3)

It is clear from the above discussion respecting articles 14(1) &

26 of the Covenant, that effective remedies are available to the

communicants in the form of both judicial proceedings, as well as

negotiations and acceptance of Canada's offer. Thus, it is

submitted that there is no basis on which to conclude that there

has been a breach of article 2(3) of the Covenant. Specifically,

it is the position of the Government of Canada that a party to a

communication under the Optional Protocol cannot decline to

accept the jurisdiction of the national courts. The communicants

have submitted no evidence of a corrupt or unfair judicial system

to justify an exception to this fundamental principle. Judicial

decisions in Canada relating to aboriginal or other native claims

demonstrate that the Canadian judicial system is fair and

impartial.

Vv. ARTICLES 17 AND 23(1), 18 AND 27 OF THE COVENANT

The Government of Canada submits that the basis of the

communicants! claims in respect of articles 17 and 23(1), 18 and

27 of the Covenant, is essentially the same - namely, that the

land and community of the Band have been destroyed through the

actions of Canada. In putting forth these claims, the
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communicants have made a number of statements which misrepresent

the actual status of the lands at issue.

Firstly, at page 4 of the communicants’ most recent submission,

it is alleged that "Canada is participating in a project by which

virtually all traditional Lubicon lands have been leased for

timber development". In fact, this statement is not accurate,

The Daishowa pulp mill, the project. to which the Band refers, is

now under construction north of Peace River, Alberta. This

location is neither within the Band's alleged "traditional"

lands, nor within the 247 square kilometre area (95 sq. mi)

agreed to by the Band and the province of Alberta for a reserve.

The Daishowa pulp mill is located approximately 80 kilometres

away from the land set aside for the Lubicon Lake Band. A map

attached as Appendix 2 clearly indicates the locations of the

places referred to above. As regards the area available to the

pulp mill to supply its operations, the forest management

agreement between the province of Alberta and the pulp mill

specifically excludes the land proposed for the Lubicon Lake

Band. Moreover, in the interests of sound forest management

practices, the area cut annually outside of the proposed Lubicon

reserve will involve less than 1% of the area specified in the

forest management agreement.

003236



AUG 36 °89 16:17 DEPT OF JUSTICE OTTAWA Document disclosed under the Accessig Jafgrmation Act
Document divulgué en vertu de la Loi sur l’accés a l'information

Secondly, the Government of Canada contests the communicants’

assertion that the 247 square kilometre area, sought by and

offered to the Band, has been totally destroyed. The Government

of Canada's offer to the Lubicon Band (outlined above) includes

mineral rights on 205 square kilometres of the 247 square

kilometre reserve area. No oil or gas has been extracted from

the specified 205 square kilometre area, thus the Band's rights

in this regard have in no way been impaired. Moreover, for the

last approximately two years, there has been no drilling or

exploration activity in the area identified for the Band.

While Canada acknowledges that seismic lines cut several years

ago, may have caused limited disturbance to the vegetation and

wildlife of the area, the extent of this disturbance has never

been so great as to preclude the Lubicon from carrying on their

traditional hunting and trapping activities. This point is

evidenced by the discussions between the Band and the province of

Alberta in respect of the Wildlife and Integrated Land Use

Management Agreement. This agreement, the terms of which have

been agreed to in principle by the parties, will give to the Band

a significant measure of involvement in wildlife management and

land use planning, in conjunction with other native groups who

share the same traditional hunting grounds. The representations

of the Band relating to the destruction of wildlife in the
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proposed reserve area are refuted by the Band's participation in

an agreement for the management of that wildlife.

It is appropriate at this point to address the Committee's

request that Canada take interim measures to avoid damage to the

communicant, pursuant to rule 86 of the provisional rules of

procedure. As is evident from the above, there has been no.

interference with the land proposed for a Lubicon reserve for

approximately two years. Both Canada and Alberta have refrained

from actions that would prejudice or adversely affect the status

of this land, including the mineral rights which attach to it.

Moreover, the Government's offer to the Lubicon Lake Band would

provide, if accepted, an effective remedy to the Band's claims.

Finally, it should also be noted that the Government of Canada

has provided overall financial assistance to the Band of over

$1.8 million to assist it in pursuing negotiations and its court

actions. As well, direct and indirect funding in the amount of

$1.5 million per year is given by the Government to the Band for

ongoing community programs and services,

VI. ARTICLES 6(1) AND 7 OF THE COVENANT

'

In regard to the Band's allegations of cruel, inhuman or

degrading treatment, and violations of the inherent right to
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- 14 -

life, the Government of Canada submits that there is no evidence

to support such allegations.

VII. RECENT DEVELOPMENTS

Canada wishes to apprise the committee of recent developments in

the Cadotte Lake/Little Buffalo community, within which the

majority of Lubicon Lake Band members now reside. In December

1988, Canada was made aware of a new group within the community,

who sought to resolve the rights of its members under Treaty 8,

independent of the Lubicon Lake Band. This group, comprised of

approximately 350 native people, sought recognition from the

Government as a new band. The group consists of Lubicon Lake

Band members who have formally stated their intention of joining

the new band, former Lubicon members who were removed by the Band

in January 1989, and other native people living within the

community. Some members of the new band clearly have recognized

rights to land pursuant to Treaty 8, such as the right to a

reserve. To facilitate the taking of the land collectively (or

in common) for the purposes of a reserve, the federal government

agreed to the creation of the Woodland Cree Band. Canada

recognizes the same legal obligation to the Woodland Cree as it

does to Lubicon Lake Band members. A letter from the leader of

the Woodland Cree to the Edmonton Journal, outlining the purpose

and composition of the Band, is attached as Appendix 3.
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In addition, there have been further developments resulting from

a provision of Treaty 8 that offers individuals with entitlements

under the Treaty a right to elect to take land under the Treaty

in common with a band, or to take land in severalty - that is, in

the name of the individual Indian. In this regard, a group of

Lubicon Lake Band members has recently filed a formal claim with

the Government of Canada to take land in severalty to live apart

from the Lubicon Lake Band.

VIIT. CONCLUSION

The Government of Canada submits, based on the information above,

(1) that a party to a dispute who is not informed of the specific

charges to be addressed cannot prepare a proper defence. Thus,

the failure of an adjudicative body to articulate provisions that

are allegedly breached, puts into issue the validity of any

substantive decision reached by that body; (2) that there is no

evidence of a breach of the Covenant and (3) that the

communication of the Lubicon Lake Band should therefore be

dismissed, without prejudice to the ongoing process of

negotiations between Canada and the Lubicon Lake Band, and other

native groups to whom Canada has legal obligations.
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APPENDIX 1

CERRONO OF THE LITIGATION OF THE LUBICON D

1. In 1980, the Lubicon Band commenced its original action in

the Federal Court against the federal government, the Province of

Alberta and certain corporations. The Federal Court, Trial

Division struck the province and the corporations from that

action because, by law, the Federal Court has jurisdiction only

in regard to matters relating to the federal government. That

decision was affirmed by the Federal Court of Appeal in 1981.
The Band has taken no steps to prosecute this action against the

federal government, and it therefore remains in abeyance.

2. In 1982, the Band commenced proceedings against the Province

of Alberta and certain corporations in the Court of Queen's Bench

of Alberta. Proceedings with respect to an interim injunction

concluded in 1985 when the Supreme Court of Canada @enied leave

to appeal from the denial of the interim injunction.

3. In 1985, an application by the Band requesting the court to

order funding from the federal government, was dismissed by the

Federal Court, Trial Division, essentially on the ground that it

had not been commenced under the proper judicial process.

Nevertheless, in January, 1986, Canada gave the Band a $1.5

million ex gratia payment to offset legal expenses.

4, Later in 1986, the Band commenced a fresh proceeding in the

Federal Court for funding to allow it to prosecute the original

Federal Court action and the action commenced in the Court of

Queen's Bench of Alberta. An application to strike that

Statement of Claim was heard in 1987 and allowed in part. An

appeal and a cross-appeal were launched from that decision.

5. In October of 1987, the Court of Queen's Bench of Alberta

dismissed an application by the Band to have the federal

government added as a party in the 1982 action. An appeal from

that decision was filed.

6. In March of 1988 the Band commenced another Federal Court

action in response to a grant of money by the federal government

towards the partial construction of the Daishowa pulp mill. A

defence was filed to that action by the federal government. ‘The

Band has taken no further steps.

7. In May of 1988, Canada commenced an action against the
Lubicon Lake Band and the Province of Alberta to finally resolve

matters. It sought from the Court a determination of the nature

and extent of Alberta's obligation to provide the lands requested

by the Government of Canada for a Lubicon reserve, and as well, a

determination of the basis on which the Band's entitlement to

lands should be computed.
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8. Two appeals were scheduled to be heard in October of 1988.

The first was the Band's appeal from its unsuccessful attempt to

add the federal government in the action before the Court of
Queen's Bench of Alberta, and the second was the appeal and

cross-appeal from the partially successful application in the

Federal Court to obtain funds to finance the original two

lawsuits.

9. On October 6, 1988, the Band advised the Court of Appeal of

Alberta that they no longer intended to participate in any
proceedings to which the Band was a party, including before the

Alberta Court of Appeal, the Court of Queen's Bench of Alberta,

and the Federal Court of Canada. As a result of that statement,

the Alberta Court of Appeal ruled their appeal abandoned. On the

same basis, the Federal Court funding action was also dismissed.

10. On October 22, 1988, the Band and Alberta negotiated a
settlement proposal so as to establish a 247 square kilometre

reserve. The Band abandoned its claim of aboriginal title over a
large area of northern Alberta. On January 24, 1989, Canada

formally offered to implement this proposal so as to create a

reserve at Lubicon Lake. This land claim settlement is often
referred to as the Grimshaw Agreement. The Grimshaw Agreement

resolved the Band's longstanding land claim and leaves only the

issue of compensation outstanding.

CONCLUSION

The Band's decision to boycott all litigation in October of

1988 was unilateral and these Court actions can be reactivated

without penalty. While Canada's legal position is that no

compensation is owing, Canada has repeatedly urged the Band to

pursue these matters in the Canadian courts. In light of the

Band's ability to accept the Grimshaw Agreement, without

prejudice to their ability to litigate the issue of compensation,

it is submitted that the Band can not be said to be the victim of

unreasonably prolonged domestic remedies.
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APPENDIX 3

The Edmonton Journal, August 11, 1989

vy We're going a
. e

ey

Ex-Lubicons
We thought we'd rather write than te interviewed

through the phone. anc are hoping you'll publish every
bil of this Jeter. .
To tell the truth, we actually don’t want anything to

ido with the media. Sut awe the public wants to hear 4
fittle bit ahoul our group, and ainve the man fran
Chicago, Fred Lennarenn, aftishing unpleasant Wortis
“to the public about us, we are now willing (0 go 4 little
bit to the public, .

Yeu, we are forming « band and we'rs more than

huppy that the government has allowed us to form u
band. Our humdi doesn’t have any dens of Becoming @
militant-type one, either. However, this docm': mean
thal we're a Bunch of belpiess poople who won't move
when it’s time lo speak up o7 defend ourselves. Bui all
in all, we'd rather G4 fane Guar would get along with
the public and ahry Canadian awa.
Que band consists of more thas 330 people fran

theres mroups joined (ipulln. poops an reveralty:

poople kicked off Lubkcon Band membership beesus:
. they wouldn't support wlel woes; and who
wurn't wanted on Lubicon Band membership dacaurc

they weren't friends of the fandom.
: Woedland Cree Baud-to-b? are. just as

‘much aboriginal to the area ao the Lu Hand, In
other words, the poopie 0? the Woodhad Crec Banid-to-
he are just a¢ much entitled to ths baad in the area an
the Lubicona are. Besides, wo own o bos of traplince is

little bit public

in new band
the ares, but don’t own any land lepally. That's onc
reason why we asked the government to ullow us to
form a new band, co we could c2t 2 reserve and be

More atnhls.

‘to be un 8. fie basin, if the government had not
allowal us to form u oew band and segutiate on our
own, then the other proup shouldn't ducerve It, clther. If
this ovher group would havo certled, it would have faft
ulmost two-thinds of the poop!s from Caotie Lake and
Little Buffalo out, and if Lannarzon's there to help the
Indian people, then why 5 he trying; bis bast to stop the
rest of us from trying for o lari! claim? We don't cure
what the Luhicons do, we just care Obout our people,

We detiove Lennarcon wants ke rest of us totally ih
out because ws don’s agres with his moves. He wants to
quit our thing while bo enntinues bis loag hatte with
ho ghvernutnt, Giaturhingy te OStopncelll

communitic, and at tant ereuting a militant right from
our anc,

Qur youp had a mexting and eelatedmo, Archie
Continal, Wiltam Thomas and Hoy Letendic to deal
with ths t for us. Any dso! they can reach
wil) bo put to our poop!s to boy yor oF No.

Laboucnn. Melvin

Woodland Croa Rondeto-be
Cagotte Lake

eo

|
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SUBSTANTIVE COMMENTS OF THE GOVERNMENT OF CANADA

ON THE COMMUNICATION OF CHIEF BERNARD OMINAYAK

AND_ THE LUBICON LAKE BAND TO THE HUMAN RIGHTS COMMITTEE

I. GENERAL

The Secretary-General of the United Nations, in his note no. G/SO

215/51 CANA (38) 167/1984, dated July 14, 1989, transmitted to

Canada the decision of the Human Rights Committee requesting

Canada's comments on the merits of the author's communication, by

September 1, 1989.

In this regard, the Government of Canada has outlined below a

number of points. Firstly, it is submitted as a preliminary

matter, that because Canada has not been advised of the articles

on which the Committee's admissibility decision is based, Canada

is prejudiced in its ability to properly prepare a response. _

Secondly, with respect to the substantive allegations made under

articles 2(3), 14(1) and 26 of the Covenant, Canada contests the

communicant's claim that a fair trial by an independent and

impartial tribunal, as well as effective remedies, are

unavailable in Canada. The communicants have manifestly not

exhausted local remedies and delays in judicial proceedings have

not been the result of governmental actions. Moreover, the

Lubicon Lake Band has publicly refused to recognize the
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underlying the Covenant. As well, the negotiations currently in

process and the offer made to the Band provide an effective

remedy to the Band's claims. Thirdly, in respect of articles 17

and 23(1), 18 and 27 of the Covenant, the Government of Canada

disputes the factual accuracy of the assertion on which these

allegations are based - namely, that the communicant's land and

community have been destroyed. Canada denies that assertion as a

matter of fact. Finally, as regards allegations made pursuant to

articles 6(1) and 7 of the Covenant, it is the Government's

position that there is no evidence to support such allegations

and that they are without factual foundation.

II. NATURAL JUSTICE DENIED

The Government of Canada has on several occasions requested the

Human Rights Committee to identify the specific article(s) of the

Covenant on which its admissibility decision is founded. Despite

these requests, the Committee has provided no information or

details to clarify its decision of July 22, 1987, declaring the

communication admissible, not on the basis of article 1 (as

alleged by the Lubicon Band) but “insofar as it may raise issues |

under article 27 or other articles of the Covenant". In order to

properly respond to an accusation, the principles of natural

justice require that a party know the specific charge and

evidence on which that accusation is based. This principle is in

. 
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fact recognized in the context of criminal charges in article

14(3)(a) of the Covenant, which provides that everyone shall be

entitled "to be informed promptly and in detail ... of the nature

and cause of the charge against him." Because Canada has not

been informed of the Covenant articles and evidence on which the

communication was declared admissible, it is the Government's

position that the principles of procedural fairness are not being

respected and that Canada is prejudiced in its ability to respond

to the Band's claim.

Under the circumstances, the Government of Canada has sought to

address below, to the best of its ability, what it perceives to

be the basis of the Committee's concerns.

IIIT. ARTICLES 14(1) AND 26 OF THE COVENANT

(i) Judicial Proceedings

The communicants allege that "Canada has failed to provide the

Band a fair, independent and impartial tribunal for resolution of

its domestic claims". The communicants also refer, at page 11 of

their most recent submission, to allegations made in previous

submissions of bias on the part of Canadian judges. It is the

Government of Canada's position that these allegations are
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tradition of performing their judicial functions impartially and

with integrity. This tradition includes numerous cases won by

aboriginal litigants. The communicants have presented no

evidence to indicate that the judiciary acted differently in

actions concerning the Lubicon Lake Band. Moreover,

responsibility for any delays in the resolution of the Band's

court actions lies largely with the Band itself. The

communicants have not taken the necessary steps to move any of

the actions they commenced forward, and they have refused to

cooperate with the federal government in the action it commenced

in an attempt to resolve matters with the Lubicon. (A chronology

of the judicial proceedings to date is attached as Appendix 1.)

On September 30, 1988, the Band declared that it did not

. recognize the jurisdiction of Canadian courts, effectively ending

any attempt to obtain a resolution through the Canadian judicial

process.

As has been outlined in the Government's previous submissions,

(Communication dated June 20, 1989 at pages 5 to 6, October 7,

1987 at pages 4 to 9, and May 31, 1985 at pages 2 to 7), three

actions in respect of the Band are currently outstanding.

Further details are also contained in the chronology of judicial

proceedings, attached as Appendix 1. The first of these three

actions was commenced by the Band in the Federal Court of Canada

003249



Document disclosed under the Access fo Information Act

. Document divulgué en vertu de la Loi sur l'accés a l’information

UNCLASSIFIED oh4
NON CLASSIFIF = -

since 1981 even though it is the Band's responsibility to take

the next step in the law suit. The second action was commenced

by the Band in the Alberta Court of Queen's Bench against the

province and certain private corporations. Since 1985, when the

Band was denied an interim injunction, it has not taken any

substantive steps in the proceedings and it has abandoned its

appeal against the Court's refusal to add Canada as a party.

This inaction on the substance of the claim continued despite a

$1.5 million ex gratia payment from the Government to the Band,

to offset legal expenses. The third action was commenced in May

1988 by the federal government in an effort to overcome

jurisdictional difficulties in bringing both the provincial and

federal governments and the Band before the same Court, and to

finally resolve matters. The Band subsequently refused to

participate in this action, despite express efforts by the Chief

Justice of the Court of Queen's Bench of Alberta to expedite the

matter. This action also remains in abeyance. In October 1988,

the Band took the public position, contrary to the principles

underlying the Covenant, that it would not recognize the

jurisdiction of the courts of Canada.

Each one of the above court actions provides a vehicle by which

the Band could resolve its claims. Yet, the Band has not taken

any substantive steps in either of its two actions, nor has it

cooperated with the federal government's attempts to have a trial
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on the merits. It is therefore evident that the prolonging of

domestic remedies has not been the responsibility of the

Government of Canada. Moreover, under the circumstances,

Canadian courts have not had an opportunity to make even an

initial determination on the substance of the issues raised by

the Lubicon Lake claim.

(ii) Negotiations

In addition to judicial proceedings, the Government of Canada has

sought to resolve matters with the Lubicon Lake Band by way of

negotiations. A new round of negotiations has been commenced and

extensive efforts are being made in this regard. Discussions

between the Band and the province of Alberta began on August 23,

1989, and discussions with the federal government are scheduled

to begin on September 7, 1989.

During negotiations held between November 1988 to January 1989,

an offer was made by the federal government which would have

resulted in the Band receiving 247 square kilometres of land (95

sq. mi.), mineral rights on 205 square kilometres (79 sq. mi),

community facilities for each family living on the reserve

(including housing, water and sewage services, electrification,

roads and a school), and an economic self-sufficiency package

valued at $10.2 million. On the basis of 500 Band members and a
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Government package worth a total of $45 million (non-inclusive of

land and mineral rights), this offer amounted to $90,000 per

person or almost half a million dollars for each family of five.

This offer met virtually each one of the communicant's demands,

either in full or to the extent that equal treatment with other

Canadian bands was approximated or exceeded. Only one major

point of contention remained outstanding between the Government

and the communicant - a claim by the Band for approximately $167

million in compensation for economic and other losses allegedly

suffered. In an attempt to settle matters with the Band to the

extent possible, the Government of Canada put forward a proposal

that expressly enabled the Band to accept all the terms of the

offer that had been agreed upon (i.e., a 247 sq. km. permanent

land base with mineral rights on 205 sq. km., new housing with

all related services, a new school, self-government, and wildlife

management participation over a large area), and in addition

pursue its claim for general compensation in the Canadian courts.

The Government's offer to the Lubicon is still outstanding. It

provides a means by which the Band could maintain its culture,

control its way of life and achieve economic self-sufficiency.

However, these means can only be offered to the Band, they cannot

be imposed, and to date the Band has refused this option.
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(iii) Membership

At page 12 of the communicant's most recent submission, a

violation of article 26 of the Covenant is claimed, on the basis

that the membership formula used by the Government of Canada in

resolving the Lubicon claim is unequal and discriminatory in

comparison to the treatment of other native groups. Specifically

the Band states that "Canada has attempted to subject Lubicon

Lake Band members to a retroactive application of the Canadian

Indian Act as it stood prior to its amendment following the

Committee's decision in Sandra Lovelace v. Canada." This

statement is completely incorrect. In 1985, the Band submitted a

membership code pursuant to the Indian Act (as amended following

the Lovelace case), which was accepted by Canada and gave to the

Band total control over its own membership. As a consequence,

the Government of Canada's offer is based on the approximately

500 people determined by the Band alone to be members of the

Lubicon Lake community. It is therefore submitted that the

communicants' allegation in respect of article 26 is without any

foundation.

(iv) Legal Releases

Regarding the Band's claim that to accept Canada's offer would

require them to relinquish unjustly their aboriginal rights, the

. 003253
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Government of Canada submits that this notion is based on a

fundamental misunderstanding of the nature of aboriginal and

treaty rights. By definition, a treaty of cession involves

promises by a government to deliver certain rights and benefits

of special interest to the aboriginal persons involved, in

exchange for the voluntary release by a band of its aboriginal

rights. Such arrangements bring certainty and clarity to the

relations between a government and its native citizens. It is

submitted that it is in the interests of indigenous groups,

states, and the international community more generally, to

encourage settlements to resolve such legal disputes.

It is the Government of Canada's position that the aboriginal

rights claimed by the Lubicon have already been extinguished by a

treaty covering the land in question, and that Canada's offer

would, if accepted, fulfill all outstanding obligations to the

Lubicon under that treaty. In the alternative, if the Band

believes that they have unextinguished aboriginal rights, or that

the offer does not fulfill Canada's outstanding obligations under

the treaty, it may pursue such aboriginal or treaty claims in the

courts. However, if the Band accepts Canada's offer, then it is

only logical that in accepting the offer, the Band would in turn

release the Government of Canada from further aboriginal or

treaty claims.

003254

SONAR eee



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Lo/ sur l’accés a l'information

NCLASSIFIED n/I9
NON CLASSIFIF a.

IV. ARTICLE 2 (3

It is clear from the above discussion respecting articles 14(1) &

26 of the Covenant, that effective remedies are available to the

communicants in the form of both judicial proceedings, as well as

negotiations and acceptance of Canada's offer. Thus, it is

submitted that there is no basis on which to conclude that there

has been a breach of article 2(3) of the Covenant. Specifically,

it is the position of the Government of Canada that a party to a

communication under the Optional Protocol cannot decline to

accept the jurisdiction of the national courts. .The communicants

have submitted no evidence of a corrupt or unfair judicial system

to justify an exception to this fundamental principle. Judicial

decisions in Canada relating to aboriginal or other native claims

demonstrate that the Canadian judicial system is fair and

impartial.

Vv. ARTICLES 17 AND 23(1 18 AND 27 OF THE COVENANT

The Government of Canada submits that the basis of the

communicants! claims in respect of articles 17 and 23(1), 18 and

27 of the Covenant, is essentially the same - namely, that the

land and community of the Band have been destroyed through the
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communicants have made a number of statements which misrepresent

the actual status of the lands at issue.

Firstly, at page 4 of the communicants! most recent submission,

| it is alleged that "Canada is participating in a project by which

virtually all traditional Lubicon lands have been leased for

timber development". In fact, this statement is not accurate.

| The Daishowa pulp mill, the project to which the Band refers, is

now under construction north of Peace River, Alberta. This

location is neither within the Band's alleged "traditional"

lands, nor within the 247 square kilometre area (95 sq. mi)

agreed to by the Band and the province of Alberta for a reserve.

The Daishowa pulp mill is located approximately 80 kilometres

. away from the land set aside for the Lubicon Lake Band. A map

attached as Appendix 2 clearly indicates the locations of the

places referred to.above. As regards the area available to the

pulp mill to supply its operations, the forest management

agreement between the province of Alberta and the pulp mill

specifically excludes the land proposed for the Lubicon Lake

Band. Moreover, in the interests of sound forest management :

practices, the area cut annually outside of the proposed Lubicon |

reserve will involve less than 1% of the area specified in the

forest management agreement.
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Secondly, the Government of Canada contests the communicants!

assertion that the 247 square kilometre area, sought by and

offered to the Band, has been totally destroyed. The Government

of Canada's offer to the Lubicon Band (outlined above) includes

mineral rights on 205 square kilometres of the 247 square

kilometre reserve area. No oil or gas has been extracted from

the specified 205 square kilometre area, thus the Band's rights

in this regard have in no way been impaired. Moreover, for the

last approximately two years, there has been no drilling or

exploration activity in the area identified for the Band.

While Canada acknowledges that seismic lines cut several years

ago, may have caused limited disturbance to the vegetation and

wildlife of the area, the extent of this disturbance has never

been so great as to preclude the Lubicon from carrying on their

traditional hunting and trapping activities. This point is

evidenced by the discussions between the Band and the province of

Alberta in respect of the Wildlife and Integrated Land Use

Management Agreement. This agreement, the terms of which have

been agreed to in principle by the parties, will give to the Band

a significant measure of involvement in wildlife management and

land use planning, in conjunction with other native groups who

share the same traditional hunting grounds. The representations

of the Band relating to the destruction of wildlife in the
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proposed reserve area are refuted by the Band's participation in

an agreement for the management of that wildlife.

It is appropriate at this point to address the Committee's

request that Canada take interim measures to avoid damage to the

communicant, pursuant to rule 86 of the provisional rules of

procedure. As is evident from the above, there has been no

interference with the land proposed for a Lubicon reserve for

approximately two years. Both Canada and Alberta have refrained

from actions that would prejudice or adversely affect the status

of this land, including the mineral rights which_attach to it.

Moreover, the Government's offer to the Lubicon Lake Band would

| provide, if accepted, an effective remedy to the Band's claims..

. Finally, it should also be noted that the Government of Canada

has provided overall financial assistance to the Band of over

$1.8 million to assist it in pursuing negotiations and its court

actions. As well, direct and indirect funding in the amount of

$1.5 million per year is given by the Government to the Band for

ongoing community programs and services.

VI. ARTICLES 6(1) AND 7 OF THE COVENANT

In regard to the Band's allegations of cruel, inhuman or

degrading treatment, and violations of the inherent right to
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life, the Government of Canada submits that there is no evidence

to support such allegations.

VII. RECENT DEVELOPMENTS

Canada wishes to apprise the committee of recent developments in

the Cadotte Lake/Little Buffalo community, within which the

majority of Lubicon Lake Band members now reside. In December

1988, Canada was made aware of a new group within the comnunity,

who sought to resolve the rights of its members under Treaty 8,

independent of the Lubicon Lake Band. This group, comprised of

approximately 350 native people, sought recognition from the

Government as a new band. The group consists of Lubicon Lake

Band members who have formally stated their intention of joining

the new band, former Lubicon members who were removed by the Band

in January 1989, and other native people living within the

community. Some members of the new band clearly have recognized

rights to land pursuant to Treaty 8, such as the right to a

reserve. To facilitate the taking of the land collectively (or

in common) for the purposes of a reserve, the federal government

agreed to the creation of the Woodland Cree Band. Canada

recognizes the same legal obligation to the Woodland Cree as it

does to Lubicon Lake Band members. A letter from the leader of

the Woodland Cree to the Edmonton Journal, outlining the purpose

and composition of the Band, is attached as Appendix 3.
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In addition, there have been further developments resulting from

a provision of Treaty 8 that offers individuals with entitlements

under the Treaty a right to elect to take land under the Treaty

in common with a band, or to take land in severalty - that is, in

the name of the individual Indian. In this regard, a group of

Lubicon Lake Band members has recently filed a formal claim with

the Government of Canada to take land in severalty to live apart

from the Lubicon Lake Band.

VIII. CONCLUSION

The Government of Canada submits, based on the information above,

(1) that a party to a dispute who is not informed of the specific

charges to be addressed cannot prepare a proper defence. Thus,

the failure of an adjudicative body to articulate provisions that

are allegedly breached, puts into issue the validity of any

substantive decision reached by that body; (2) that there is no

evidence of a breach of the Covenant and (3) that the

communication of the Lubicon Lake Band should therefore be

dismissed, without prejudice to the ongoing process of

negotiations between Canada and the Lubicon Lake Band, and other

native groups to whom Canada has legal obligations.
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CHRONOLOGY OF THE LITIGATION OF THE LUBICON LAKE BAND

1. In 1980, the Lubicon Band commenced its original action in
the Federal Court against the federal government, the Province of

Alberta and certain corporations. The Federal Court, Trial
Division struck the province and the corporations from that

action because, by law, the Federal Court has jurisdiction only

in regard to matters relating to the federal government. That

decision was affirmed by the Federal Court of Appeal in 1981.

The Band has taken no steps to prosecute this action against the

federal government, and it therefore remains in abeyance.

2. In 1982, the Band commenced proceedings against the Province

of Alberta and certain corporations in the Court of Queen's Bench

of Alberta. Proceedings with respect to an interim injunction

concluded in 1985 when the Supreme Court of Canada denied leave

to appeal from the denial of the interim injunction.

3. In 1985, an application by the Band requesting the court to

order funding from the federal government, was dismissed by the

Federal Court, Trial Division, essentially on the ground that it

had not been commenced under the proper judicial process.

Nevertheless, in January, 1986, Canada gave the Band a $1.5
million ex gratia payment to offset legal expenses.

4. Later in 1986, the Band commenced a fresh proceeding in the

Federal Court for funding to allow it to prosecute the original

Federal Court action and the action commenced in the Court of

Queen's Bench of Alberta. An application to strike that

Statement of Claim was heard in 1987 and allowed in part. An

appeal and a cross-appeal were launched from that decision. |

5. In October of 1987, the Court of Queen's Bench of Alberta

dismissed an application by the Band to have the federal

government added as a party in the 1982 action. An appeal from

that decision was filed.

6. In March of 1988 the Band commenced another Federal Court

action in response to a grant of money by the federal government

towards the partial construction of the Daishowa pulp mill. A

defence was filed to that action by the federal government. The

Band has taken no further steps.

7. In May of 1988, Canada commenced an action against the

Lubicon Lake Band and the Province of Alberta to finally resolve

matters. It sought from the Court a determination of the nature

and extent of Alberta's obligation to provide the lands requested

by the Government of Canada for a Lubicon reserve, and as well, a

determination of the basis on which the Band's entitlement to

lands should be computed.
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The first was the Band's appeal from its unsuccessful attempt to

add the federal government in the action before the Court of

Queen's Bench of Alberta, and the second was the appeal and

cross-appeal from the partially successful application in the

. Federal Court to obtain funds to finance the original two

lawsuits.

9. On October 6, 1988, the Band advised the Court of Appeal of

Alberta that they no longer intended to participate in any

proceedings to which the Band was a party, including before the

Alberta Court of Appeal, the Court of Queen's Bench of Alberta,

and the Federal Court of Canada. As a result of that statement,

the Alberta Court of Appeal ruled their appeal abandoned. On the

same basis, the Federal Court funding action was also dismissed.

10. On October 22, 1988, the Band and Alberta negotiated a

settlement proposal so as to establish a 247 square kilometre

reserve. The Band abandoned its claim of aboriginal title over a

large area of northern Alberta. On January 24, 1989, Canada

formally offered to implement this proposal so as to create a

reserve at Lubicon Lake. This land claim settlement is often

referred to as the Grimshaw Agreement. The Grimshaw Agreement

resolved the Band's longstanding land claim and leaves only the

issue of compensation outstanding.
cal

CONCLUSION

The Band's decision to boycott all litigation in October of

1988 was unilateral and these Court actions can be reactivated

. without penalty. While Canada's legal position is that no

compensation is owing, Canada has repeatedly urged the Band to

pursue these matters in the Canadian courts. In light of the

Band's ability to accept the Grimshaw Agreement, without

prejudice to their ability to litigate the issue of compensation,

it is submitted that the Band can not be said to be the victim of

unreasonably prolonged domestic remedies.
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The Edmonton Journal, August ll, 1989

APPENDIX 3

yy We're going a little bit public

Ex-Lubicons in new band
We thought we'd rather write than be interviewed

throngh the phone, and are hoping you'll publish every
bit uf this letter.

To tell the truth. we actually don’t want anything to
-do with the media. Hut xine the public wants to hear a

little bit about our group, and sine the man from
Chicago, Fred Lennarson, iPashing unpicasant worts

‘to the public about us, we are now willing to go a little

bit to the public. .
Yex, we are forming « band and we're more than

huppy that the goverment has allowed us to form a

band. Our hurd doesn't have any ideas of becoming a
militant-type one, either. However, this docsn't mean
thal we're a bunch of helpless le who won't move

when it’s time to speak up or <cfend ourselves. But all
in all, we'd rather be a hand that would get along with
the public and ohcy Canadian laws.

Our band consists of morc thu 350 peapic frum
threes wruups joined {oyuilen. people on sveralty:
people kicked off Lublcon Band membership decrus

_ they wouldn't support illeyxl unoves; and who
weren't wanted on Lubicon Band membership becauay
they weren't friends of the leader.

: Woodland Cree Band-to-be are. Just as

‘much aboriginal to the area as the Lu Band. In
other words, the people of the Woodland Crec Band-to-
be are just as much entitled to the land in the area aa

the Lubicons ure, Besides, we own a lot of traptincs in

the area, but don't own any land legally. That's onc
reason why we asked the government to ullow us to
form = new band, so we could ger a rearve and be

more atable.

‘To be on a fair basis, if the governmeni had not

allowed us to form « new band and negutiate on our
own, then the other group shouldn't deverve It, edther. If
thix other group would have settled, it would have ef
ulmost two-thirds of the people from Cadotte Lake and

Little Buffalo out, and if Lannaron's there to help the
Indian le, then why is.he trying bis best to stop the
rest of us from trying for a land claim? We don’t cure
what the Luhicons do, we just care about our people.

We believe Lennarson wants the rest of us totally feft
out because we don’t agree with his moves. tle wants to
quit our thing while he continues his long huitle with
the government, disturbing «the = ancu-puucell!
communilics, and at leart crowlisig a miltant right from

- OUP Arce.

Qur group had a meeting and scluted me, Archie
Cardinal, William Thomas and Roy Letendre to deal

wit the government we us. Any they can reach
i t tn our people to or no.

p yy . Melvin Laboucan
Woodland Cree Rand-to-be

Cadoite Lake
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Affairs Canada et du Nord Canada

CONFIDENTIAL

BY HAND

Your file Votre référence

Mr. Dan Livermore (IMH)

Director

Human Rights and Social Affairs Division

External Affairs, Tower C-7

125 Sussex Drive

Ottawa, Ontario

Our file — Notre référence

K1A 062 AGS

ne oe 5 OV O32
iS SOSSIE.S ‘

Re: Lubicon Maan a +3 ~/< 32! dec inn
Dear Dan: | 27- | Ks Kanal —_
Further to our phone conversation this morning, enclosed are

materials for immediate transmission to Canadian embassies

and missions as well as materials for submission to the

United Nations.

Concerning the material for the Canadian missions, several

copies in English and French are provided of a communiqué

which includes a press release, a one page summary of

Canada's offer and a statement by the minister. Based on

your. assessment that a short summary statement translated

into German with English and French materials attached would

be appropriate for German language countries, I would

suggest that the Canadian missions translate the top page in

the communiqué. Please advise if you feel that a different

summary is needed for translation.

With regard to a submission by the Canadian government to

the Human Rights Committee (HRC), Martin Low and I are

meeting tomorrow to discuss the details. Along with the

communiqués, enclose are materials which should form the

basis of that submission:

o statement by Brian Malone, federal negotiator to the

Lubicon Lake Land Claim Negotiations. This provides a

. context to the formal offer.

o the formal offer by Canada to the Lubicon Lake Band.

o the Lubicon Lake Indian Band Self-Government Framework

Agreement. This was negotiated along side the formal

offer on the land issues but is separate from it. The

band's request to have this treated confidentially

should be respected but this should pose no difficulty

Since the complaint procedures of the HRC are supposed

to be confidential.

Canada
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These materials make clear that domestic remedies are not

exhausted. In the press release, in the minister's

statement and in the statement by Brian Malone, it is said

that Canada's offer remains open and that the band is free

to sue Canada and/or Alberta for compensation through the

courts. Thus any charges that the complaint should be

considered by the HRC due to exhaustion of domestic remedies

could be countered. A check should also be made on the

status of the 1503 complaint which the Grand Council of the

Cree was supposed to have submitted concerning the Lubicon,

in order to see if follow-up is needed on that complaint as

well.

For your information, only copies of the formal offer were

sent yesterday to Susan Norquay and Irit Weiser. By copy of
this letter, the additional materials are also being sent to

Martin Low.

I would trust that copiés of the communiqué would serve as

adequate briefing material for the members of the Canadian

delegation who will be attending the Commission on Human

Rights. Please advise if you think that additional briefing

material is needed.

Marilyn itaker
Director ;

Constitution Directorate

cc: Martin Low, Justice

Fred Drummie, DIAND

Richard Van Loon

Bob Coulter

Tan Potter

George Da Pont
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=--HRC: LUBICON LAKE INDIAN BAND

FURTHER TO REFFAX, HRC HAS STILL NOT INDICATED WHICH ARTIELES IN
|

POLITICAL COVENANT IT WISHES US TO ADDRESS IN ABOVE CASE.[N LIGHT

|
OF THIS, WE BELIEVED IT USEFUL TO SEEK FURTHER INFORMATION IN

INFORMAL FASHION FROM HRC SECRETARIAT. AFTER DISCUSSION WITH

GENEV/HYNES AND IN LIGHT OF LATTER'S PRESENCE IN CDA, SECRETARIAT
|

WAS CONTACTED. |

|
2. IN ABSENCE OF HRC/MOLLER, CONTACT WAS MADE WITH COLLEAGUE. HE

SAID FAILURE OF HRC TO MENTION SPECIFIC ARTICLES WAS NOT QUOTE

OVERSIGHT UNQUOTE. IT. HAD OCCURRED AFTER LONG DISCUSSION. HOWEVER

|
OUR INTERLOCUTOR STATED THAT IF CTTEE HAD MENTIONED ARTS,| IT WOULD

|
HAVE REFERRED TO ARTS 14, 26 AND 27; HE REFERRED IN PARTICULAR TO

GUIDANCE FOUND IN NOV88 PERUVIAN DECISION MUNOZ 203/1986.| HE SAID

IN HIS VIEW FOR MOST PART REST OF ARTS WERE NOT RELEVANT. CHE

THOUGHT ART 1 COULD BE BRIEFLY ADDRESSED; BUT IT WAS UNNECESSARY TO
|

GO BEYOND STATING THAT SELF-DETERMINATION IS COLLECTIVE REGHT AND

|
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|

MIDDLE RE ART 71 AND THERE COULD BE NO CONSENSUS RE FINDING UNDER

|

|

3. HE SAID THERE WAS PARTICULAR INTEREST IN ART 14(1)3 IN VIEW OF

|

CTTEE THERE HAD BEEN FAILURE TO PROVIDE QUOTE PROMPT JUSTICE

THIS HEAD.)

UNQUOTE CONTRARY TO REQUIREMENT OF QUOTE FAIR HEARING UNQUOTE IN

ART 14(1). |

4. HE SAID THAT ANOTHER POINT THAT NEEDS CLARIFICATION AND SHD BE

ADDRESSED FURTHER IS EXTENT TO WHICH LUBICON WOULD BE REQUIRED TO

RELINQUISH THEIR RIGHT TO MAKE FURTHER CLAIMS PURSUANT TO! QUOTE

ABORIGINAL RIGHTS UNQUOTE SHD THEY ACCEPT CDN OFFER. |

5. RE ADMISSIBILITY ISSUE, OUR INTERLOCUTOR SAID THAT, BECAUSE IT

HAD BEEN FLOODED WITH SUCH REQUESTS, HRC WOULD NOT REOPEN

ADMISSIBILITY DECISIONS EXCEPT IN EXTRAORDINARY CIRCUMSTANCES.
ACCORDING TO HIM SUCH DECISIONS HAVE BEEN REVERSED THREE TIMES

CINCLUDING ONE CASE CONCERNING CDA).

6. HE SAID SENTIMENT ON CTTEE WAS REGRET THAT NEGOTIATIONS HAD
|

BROKEN DOWN. HE ALSO NOTED INCIDENT THAT HAD PARTICULARLY, ANNOYED

GENERAL NOTE HE DESCRIBED CTTEE ATTITUDE AS REGRET CONCERNING

|
DISAPPEARANCE OF LUBICON QUOTE HUNTING SOCIETY UNQUOTE, COUPLED

WITH REALIZATION THAT SOCIETY CANNOT BE RESTORED. |

CTTEE MEMBERS WAS THAT RELATED TO PULP MILL AND TIMBER AC'TIVITY.ON
|

10

BEYOND SCOPE OF OPTIONAL PROTOCOL.HE SAID THAT CTTEE WAS ISPLIT DOWN

EXT 518-2
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The Secretary—General of the United Nations presents his compliments

to the Permanent Representative of Canada to the United Nations Office at

. Geneva and has the honour to transmit herewith the text of an interim

decision adopted by the Human Rights Committee on 14 July 1989, concerning

communication No.167/1984, submitted to the Committee for consideration

under the Optional Protocol to the International Covenant on Civil and

Political Rights by Bernard Ominayak, Chief of the Lubicon Lake Band.

In operative paragraph 1 of the decision, His Excellency‘’s Government

is invited to submit to the Committee further explanations or statements

relating to the substance of the author's allegations.

The explanations and statements of His Excellency's Government should

reach the Human Rights Committee, in care of the Centre for Human Rights,

United Nations Office at Geneva, not later than 1 September 1989. The

Committee relies on the State party's co-operation in meeting the deadline

indicated in the decision, so as to enable the Committee to adopt a final

decision at its next session, to be held from 23 October to

10 November 1989.

J: 14 July 1989
a
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COVENANT RESTRICTED */

ON CIVIL AND | CCPR/C/36/D/167/1984
14 July 1989

|

; Original: ENGLISH

POLITICAL RIGHTS

HUMAN RIGHTS COMMITTEE

Thicty-sixth session

DECISIONS

c nicatio 7/1984

Submitted by: / Bernard Ominayak, Chief of the Lubicon Lake
Band (assisted by J. Lefevre)

Alleged victim: ' The Lubicon Lake Band

State party concerned: Canada

Date of commnication: 14 February 1984 (date of initial letter)

Documentation References: Prior Decisions = CCPR/C/WG/23/D/167/1984

(Rule 91 decision,

dated 9 November 1984)

~ COPR/C/27/D/167/1984

(Interim decision,

dated 10 April 1986)

~ CCPR/C/30/D/167/1984

(admissibility decision

dated 22 July 1987) |

Date of present decision: 14 July 21989 |

*/ All persons handling this document are requested to respect and observe

its confidential nature.

60910 comm/ab 
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INTERIM DECISION T °
The Human Rights Committee,

Recalling its decision of 22 July 1987 to declare admissible communication

No.167/1984, placed before the Committee by Bernard Ominayak, Chief of the

Lubicon Lake Band, in se far as it may raise issues under article 27 or other

articles of the Covenant,

Having noted the State party's request of 7 October 1987 that the Committee

review its decision on admissibility pursuant to rule 93, paragraph 4, of the

Committee's previsional rules of procedure, as well as the State party's

contention that effective remedies continue to be available to the author,

Observing that rule 93, paragraph 4, stipulates that the Committee may review

its decision on admissibility when examining a communication on its merits in

the light of any explanation or statements submitted by the State party,

Having reviewed the information placed before it by the parties subsequent to

the decision on admissibility,

Observing that the submissions made by the parties would enable the Committee

to formulate its views on the matter under consideration,

Noting further the State party's intent, expressed in its submission of

20 June 1989, to make a further submission on the merits of the author's

clains,

Decides:

1. To invite the State party to submit to the Committee any further written

explanations or statements relating to the substance of the author's

allegations, in addition to its earlier submissions, not later than by

1 September 1989. Any comments which the author might wish to submit thereon

should reach the Committee not later than 2 October 1989. The Comnittee

relies, in this respect, on the co-operation of the State party and the author

in meeting the deadlines indicated, so as to enable the Committee to adopt a

final decision at its next session;

2. To request again the State party, pursuant to rule 86 of the provisional

rules of procedure and pending the Committee's final decision, to take

Measures to avoid damage to the author and the members of the Lubicon Lake

Band; the Committee observes in this connection that its request does not

imply a determination on the merits of the communication;

3. To transmit this decision to the State party, to the author and to his

counsel.

RRKRE
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REMARQUES DU GOUVERNEMENT CANADIEN AU SUJET DES DERNIERES REPONSES
DU CHEF BERNARD OMINAYAK ET DE LA BANDE LUBICON LAKE

AU COMITE DES DROITS DE L‘ HOMME

I. | REMARQUES GENERALES

Dans sa note n° G/SO 215/51 CANA (38) 167/1984 du 5 mai

1989, le Secrétaire général des Nations Unies a fait part au

gouvernement canadien des remarques faites dans la communication

du 21 mars 1989. Par la suite, c'est-a-dire le 2 juin 1989, le

Secrétaire général des Nations Unies a rédigé une nouvelle note

concernant les remarques supplémentaires faites dans la

communication du 30 mai 1989.

Dans le but de répondre aux remarques faites dans les

communications susmentionnées, le gouvernement du Canada aimerait

apporter les précisions suivantes. Premiérement, l'offre que le

gouvernement canadien a faite 4 la bande par suite de

négociations pourrait, si elle était acceptée, remédier 4 la

violation des droits énoncés dans le Pacte dont la bande prétend

avoir été victime. De plus, en omettant d'exercer des actions en

justice, l'auteur de la communication n'a pas épuisé tous les

recours internes disponibles comme l'exige le Protocole

facultatif. Enfin, s'il ne veut pas outrepasser les limites de sa

compétence, le Comité doit, conformémemt 4 la Régle provisoire

93(4), informer le gouvernement canadien de sa décision de

continuer 4 considérer la communication de la bande comme

recevable et, dans l'affirmative, préciser.sur quels articles et

ypromation
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éléments de preuve repose cette décision. Sinon, le gouvernement

du Canada ne saurait préparer une réponse éclairée sur le bien-

fondé de la communication.

II. PROGRES DES NEGOCIATIONS ET DES RECOURS INTERNES

Le gouvernement canadien reconnait que la bande Lubicon Lake

a, en raison de circonstances historiques, subi une injustice et

qu'elle a droit 4 une réserve et 4 des droits connexes. C'est

pour cette raison que le gouvernement du Canada a entrepris des

négociations avec la bande. Comme on 1l'explique ci-dessous, la

bande a fait l'objet d'une offre qui lui permettrait de préserver

sa culture, de contréler son mode de vie et d'assurer son

autonomie financiére. Cette offre, si elle était acceptée,

constituerait une facgon efficace de remédier 4 la violation des

droits dont la bande prétend avoir été victime. Cependant, la

bande est libre d'accepter cette offre ou de la refuser. Les

revendications de l'auteur de la communication et les réponses

des gouvernements du Canada et de 1l'Alberta sont résumées sous

forme de tableau 4 l'Annexe "A" 4 titre d'information.

Les négociations les plus récentes entre les hauts

fonctionnaires du gouvernement canadien et le bande Lubicon Lake

ont eu lieu entre novembre 1988 et janvier 1989. Le Premier

ministre du Canada a rencontré le chef Ominayak. Le gouvernement

du Canada a répondu 4 pratiquement toutes les revendications de
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l'auteur de la communication, soit en totalité, soit dans la

mesure ou le traitement de la bande se rapprochait de celui

accordé aux autres bandes canadiennes ou lui était supérieur.

L'offre faite 4.la bande comprenait 95 milles carrés de terres,

des droits miniers s'étendant sur 79 milles carrés, des

installations communautaires pour chaque famille vivant sur la

réserve (y compris le logement, des services d'aqueduc et

d'égout, l'électricité, des routes et une école), le contréle sur

leurs membres et une aide totalisant 10,2 millions de dollars

afin de lui assurer une autonomie financiére. Compte tenu du fait

que la bande compte 500 membres et que les biens et services

offerts par le gouvernement valent 45 millions de dollars (a

l'texclusion des terres et des droits miniers), l'offre du

gouvernement Géquivaut 4 90 000$ par personne ou 4 un demi-million

de dollars environ par famille de cinq. Certaines revendications

de la bande, comme une patinoire et une piscine, ont été

refusées. Le cotit de telles installations n'était pas justifié 4a

la lumiére des besoins d'autres collectivités autochtones en

matiére de services essentiels.

Le seul point en litige entre le gouvernement et l'auteur de

la communication qui n'a pas encore été réglé touche 4

l'indemnité de 167 millions de dollars que la bande demande au

titre des pertes financiéres et autres qu'elle aurait subies.

Afin de permettre le réglement des questions au sujet desquelles

les parties se sont entendues, le gouvernement du Canada a fait
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une proposition qui permettrait expressément 4 la bande

d'accepter son offre en totalité tout en soumettant sa demande

d'indemnisation générale aux tribunaux canadiens.

En ce qui a trait aux négociations et 4 l'offre qui a été

faite, le gouvernement du Canada souhaite faire certaines

observations. Premiérement, les renonciations dont la bande fait

mention dans ses plus récentes communications ont &té demandées

uniquement 4 l'égard des articles pour lesquels la bande

obtiendrait une indemnité. Cette exigence n'est pas déraisonnable

comme le soutient la bande mais est essentielle si l'on veut

satisfaire a des revendications (ou 4 des dispositions

contractuelles en général). Sinon, les gouvernements ne

pourraient jamais satisfaire 4 des revendications de facon

adéfinitive.

Deuxiémement, l'auteur de la communication a induit le

Comité en erreur en déclarant que pratiquement tous les articles

d'importance (visés dans l'offre) devaient faire l'objet de

discussions ultérieures (communication du 30 mai 1989, p. 3).

Comme le laisse voir le tableau ci-joint, le gouvernement fédéral

a fait droit aux revendications de l'auteur de la communication

en ce qui concerne les terres, les droits miniers, les

installations communautaires, le contréle sur les membres et

l'tautonomie financiére.
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Enfin, il convient de remarquer que les prétentions de la

bande selon lesquelles les négociations ont été menées de

mauvaise foi ne paraissent absolument pas fondées. Qui plus est,

ces prétentions ne sont pas en accord avec le grand nombre de

revendications de la bande auxquelles le gouvernement canadien a

satisfait dans son offre officielle. Si le gouvernement canadien

ou la bande avait fait preuve de mauvaise foi dans le cadre des

négociations, celles-ci n'auraient pas duré six semaines,

n'auraient pas mené 4 une offre aussi compléte et n'auraient pas

permis de faire droit 4 un nombre aussi élevé de revendications

de la bande. En outre, le gouvernement du Canada a versé plus de

1,8 millions de dollars a4 la bande pour lui aider 4 faire valoir

ses revendications.

L'offre que le gouvernement canadien a faite 4 la bande

constitue un moyen efficace en soi de remédier 4 la violation des

droits Génoncés dans le Pacte dont la bande prétend avoir 6té

victime. En refusant cette offre, la bande a privé ses membres

d'un domicile permanent avec les droits miniers qui en découlent,

de nouveaux logements et des services que cela comporte, d'une

nouvelle Gcole, de l'autonomie gouvernementale et d'une

participation 4 la gestion de la faune sur un vaste territoire.

Une saine gestion des articles visés dans l'offre aurait

facilement pu permettre 4 bon nombre de membres de la bande de

trouver un travail valorisant pour l'avenir. La bande peut

toujours accepter cette offre, mais le gouvernement canadien ne
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saurait l'obliger 4 le faire. En outre, le gouvernement est

disposé 4 entreprendre des négociations avec la bande en ce qui

concerne d'autres programmes destinés aux autochtones en général.

En outre, les actions en justice relatives aux revendications

de la bande sont encore pendantes : l'une a été intentée contre

le gouvernement fédéral devant la Cour fédérale et l'autre, contre

la province de l'Alberta et certaines sociétés du secteur privé

devant la Cour du banc de la Reine de cette province. (Voir les

communications du Canada du 31 mai 1985, p. 2 4 7, et du 7 octobre

1987, p. 4 49.) En vue de surmonter les difficultés de

compétence et d'amener les gouvernements provincial et fédéral

ainsi que la bande devant le méme tribunal, le gouvernement du

Canada a entamé, en mai 1985, une action réunissant toutes les

parties intéressées devant la Cour du banc de la Reine de

l'Alberta. Par la suite, le 30 septembre 1988, la bande a fait

savoir publiquement qu'elle ne reconnaissait pas la compétence des

tribunaux du Canada -- position tout 4 fait contraire au Pacte et

a l'obligation d'épuiser tous les recours internes. La position

de la bande a eu pour effet d'empécher les tribunaux canadiens

d'examiner a4 fond les questions de droit et de fait en litige. En

conséquence, le Comité est forcé de trancher la question

d'incompatibilité avec le Pacte, sans pouvoir fonder sa décision

avec conviction sur des conclusions judiciaires. Conformément 4
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l'alinéa 5(2)b) du Protocole facultatif, le Canada a le droit

d'exiger que les recours internes disponibles soient épuisés avant

que le Comité n'texamine la communication.

III. PROCEDURE

Le Comité des droits de l'homme, dans sa décision du 6 aoiit

1987, a déclaré recevable la communication de la bande, non pas

en se fondant sur l'article premier (comme l‘avait invoqué la

bande), mais "parce que la communication peut soulever des

questions aux termes de l'article 27 ou d'autres articles du

Pacte" (c'est nous qui soulignons). Dans les remarques qu'il a

faites le 7 octobre 1987, le gouvernement du Canada a demandé au

Comité de réviser sa décision en matiére de recevabilité

conformément 4 la Régle 93(4) des Régles provisoires. Plus

particuliérement, il a demandé au Comité, advenant qu'il confirme

sa décision relative 4 la recevabilité, de préciser sur quels

articles spécifiques du Pacte, affirmations et éléments de preuve

repose cette décision, afin que le Canada puisse aborder les

questions qui peuvent réellement relever du Pacte et faire

connaitre son opinion sur le contenu ou le bien-fondé des

prétendues violations des droits énoncés dans le Pacte. En

l'absence des renseignements visés ci-dessus, le Canada n'est pas

en mesure de satisfaire a la revendication de la bande.
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Dans sa note du 4 décembre 1987, le Secrétariat a avisé le

gouvernement du Canada que la requéte du Canada allait étre

portée a l'attention du Comité dans le cadre de sa prochaine

session (c.-a-d. en mars 1988). Dans l'intervalle, les questions

soulevées dans la demande du Canada aux termes de la Régle

provisoire 93(4) ont 6été l'objet de plus amples observations

soumises au Comité tant de la part de l'auteur de la

communication que du gouvernement du Canada. Depuis, le Comité

n'a toujours pas apporté de précisions sur le fondement de sa

décision en matiére de recevabilité, précisions qui permettraient

au Canada de réagir aux allégations d'incompatibilité avec le

Pacte. Le gouvernement du Canada est donc d‘'avis que les

procédures entamées n'ont pas franchi 1]'étape de la recevabilité.

Plus récemment, l'auteur de la communication a fait part de

ses remarques au Comité, 6énongant en détail les articles du Pacte

auxquels le Canada, selon lui, aurait contrevenu. Dans ses

remarques, l'auteur de la communication a fait des déclarations

abusives et injustifiées 4 1'égard du gouvernement du Canada. La

bande se dit victime de traitements cruels, inhumains et

dégradants, de méme que de préjugés de la part des tribunaux et

affirme que l'on porte atteinte 4 son droit 4 la vie. Le

gouvernement du Canada demande au Comité de préciser, conformément

a la Régle 93(4), en vertu de quels articles spécifiques du Pacte

invoqués par l'auteur il considére cette communication comme

recevable. A tout le moins, dans le but de satisfaire aux

ation Act

Pinformation
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exigences fondamentales de l'équité procédurale, le gouvernement

du Canada soutient que le Comité doit se conformer 4 la procédure

qu'il a lui-méme établie dans la communication n° 198 /1985 (Re

Stalla Costa c. Uruguay) et citée dans le rapport de 1987 du

Comité des droits de l'homme (p.105). Afin de ne pas outrepasser

les limites de sa compétence, le Comité doit (1) préciser,

conformément 4 la Régle provisoire 93(4), le résultat du réexamen

de sa décision sur la recevabilité; (2) s'il déclare la

communication recevable, préciser les articles et les éléments de

preuve sur lesquels il s'appuie; et (3) conformément au paragraphe

4(2) du Protocole facultatif, donner l'occasion au Canada de faire

connaitre, dans les six mois, ses observations sur le bien-fondé

de la question. Le gouvernement du Canada demande que le Comité

rende sa décision sur les questions soulevées aux termes de la

Régle provisoire 93(4) dans les meilleurs délais, de facon 4 ce

que le Canada puisse, le cas échéant, commencer 4 préparer son

dossier sur le fond afin de le déposer devant le Comité en vue de

la décision finale.

IV. CONCLUSION

Le gouvernement du Canada soutient que l'offre décrite ci-

dessus et la possibilité pour la bande de continuer les actions en

justice entamées en vue de régler la question d'indemnisation

générale constituent un recours interne efficace. L'acceptation

de l'offre du gouvernement du Canada par la bande remédierait a
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toutes les violations du Pacte dont la bande prétend avoir été

victime. Jusqu'a ce jour, la bande s'y est refusée. Par

ailleurs, la bande n'a pas cherché 4 mener a terme les deux

actions en justice qui avaient 6té entamées. On soutient donc

que les recours internes disponibles n'ont pas été 6épuisés comme

l'exige l'alinéa 5(2)b) du Protocole facultatif et que, par

conséquent, le Comité devrait déclarer la communication

irrecevable. Par contre, si le Comité confirme sa décision selon

laquelle la communication est recevable aux termes de la Régle

provisoire 93(4), le gouvernement du Canada s'attend 4 ce que le

Comité précise sur quels articles et &éléments de preuve repose sa

décision de sorte que le Canada puisse préparer sa réponse quant

au bien-fondé de la question.
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FM GENEV YTGR4585 23JUN89

TO EXTOTT JLO

INFO BH JUSTOTT/FREEMAN/LOW/WEISER DE OTT INAHULL/LAFRENIERE/

WHITAKER/EUDSON/REEVE DE OCI FPROOTT/OACA/CARON/ROCAN DE OPM

DISTR IMD IFB IMB JCD IFB

~--ICCPR: LUBICON COMPLAINT UNDER OPTIONAL PROTOCOL

HYNES AND IMH/TROTTIER HAD INFORMAL MEETING ON 22JUN WITH JACOB

MOLLER OF CENTRE FOR HUMAN RIGHTS AND TOOK OPPORTUNITY OF PASSING

HIM COPY OF LATEST CDN COMMUNICATION.MOLLERS TENTATIVE VIEW IS THAT

THERE NOW NO/NO QUOTE REALISTIC EXPECTATION UNQUOTE THAT HCR COULD

DEAL WITH LUBICON MATTER AT ITS JULY SESSION.HE SAID THAT CTTEES

EXPECTATION AT LAST SESSION TO MAKE DECISION IN JULY ON LUBICON WAS

UNREALISTIC(RASED ON THEIR DESIRE TO BRING MATTER TO AN END).IT DID

NOT/NOT TAKE INTO ACCOUNT WORKLOAD FOR JULY MEETING. ADDITIONAL

LUBICON-RELATED COMMUNICATIONS RECEIVED IN INTERVAL HAVE NOT/NOT

HELPED SITUATION.

2-DESPITE MOLLERS STATEMENT AND APPARENT LIKELYHOOD THAT THERE WILL

BE NO/NO JULY DECISION ON THIS MATTER,WF BELIEVE THAT YOU SHOULD RE

PREPARED FOR ONE ON CHANCE THAT IT DOES OCCUR.

S.RE SUBSTANCE OF EVENTUAL CTTEE DECISION,MOLLER SEEMS CONFIDENT

THAT DECISION WILL BE ONE THAT CDA WILL FIND QUOTE REASONABLY

SATISFACTORY UNQUOTE.BY THIS HE MEANT THAT HE EXPECTS IT WOULD BE

ONE TEAT WOULD BE ALONG LINES OF OUR PREFERENCE FOR DECISION WHICE

eek
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WOULD CALL UPON CDA TO REMEDY SITUATION(THUS PROVIDING US WITH

OPPORTUNITY OF INDICATING HOW WE WERE ATTEMPTING TO LO SO) RATHER

THAN ONE WHICH WOULD BE BROAD INDICTMENT OF PAST AND PRESENT ACTION.

MOLLER WAS LESS ANGUINE RE PROPSPECTS FOR CTTEE TO CONCUR IN OUR

REQUEST FOR PRIOR SEPARATE RECONSIDERATION OF ADMISSIBILITY ISSUF.

HE SAW RISK IN CREATING PRECEDENT OPFNING DOOR TO EXCESSIVE DELAYING

TACTICS BY GOVTS.
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; BY SECRET
_ MEMORANDUM/NOTE DE SERVICE File number - numéro de dossier

295310-3

Date

June 22, 1989

DEPUTY MINISTER

TO/A: VIA Associate Deputy Minister
Public Law

FROM/DE: Senior General Counsel uate

Human Rights Law Section |

“yscMas | 3-3 =
be 2

SUBJECT/OBJET: Lubicon. Lake

Comments/Remarques

External officials met today with the member of the UN

Secretariat responsible for communications under the

Optional Protocol. They presented the text of our

submission and made the point that we were very

concerned about the procedural deficiencies in this

case, and the unfounded factual allegations in the

, Band's latest document.
a .

' The advice from the Secretariat was that in light of

YX - these developments, there is now "little chance" of a

decision in July. The Committee has a serious backlog

of cases andfour procedural arguments have support from
some members of the Committee.) That, together with the
factual disputes would, in the Secretariat's view,’

produce extended debate and the Committee's schedule

‘| would not likely permit resolution of the issues in the

‘| Lubicon case at the next meeting. The possibility of

the Committee's work proceeding more quickly than

' expected was raised by our people. The Secretariat's

view was that there was only a 10% chance of that

happening, but that if it should occur, the probable

, disposition of the substance, in the circumstances,

' would be a "soft" decision by the Committee that the

' parties should re-open negotiations.

I indicated to Externai that even such a "soft" decision

has very serious implications for the procedure that may

be followed in the future. I asked that they take the

opportunity within the next week to re-emphasize that

the eventual outcome of this case, while serious, is not

- as significant for our long term relationship with the

_|\Sommittee, as being confident that rigorous standards of

procedural fairness will be applied by the Committee.

: RECEIVED .. REcU
&

dUN 283 989

| | nite Operations Division 7 a
JUS 107A 7530-21:036-5336 i. - Section das Opsretions juridiques 003286

EO ater

eA SR ae,



Comnie

a

~2-

2Marques

Finally,
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I am attaching for your information a copy of

the final version of Canada's submission to the U.N. in

the Lubicon case.

(_
D. Martin Low

Distribution

D.J.A. Rutherford

Fred Drummie

Fred Caron

Michael Hudson

Marilyn Whitaker

_Bob Coulter |

‘John Holmes !
James Trottier

Ivan Whitehall

Martin Freeman
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MEMORANDUM/NOTE DE SERVICE File Humber — numéro de dossier

j Five Po B95310-3
YS-~UDA-13.-[-3-LUBICoNn LARE RAND,

June 22, 1989

DEPUTY MINISTER

TO/A: VIA Associate Deputy Minister
Public Law

FROM/ DE: Senior General Counsel RECEIVED - REGU

Human Rights Law Section

SUBJECT/OBJET: Lubicon. Lake SUN 23 3989

é

% MH
Comments/Remarques

External officials met today with t

Secretariat responsible for communications under the

Optional Protocol. They presented the text of our

submission and made the point that we were very

concerned about the procedural deficiencies in this

case, and the unfounded factual allegations in the

Band's latest document.

' The advice from the Secretariat was that in light of

these developments, there is now "little chance" of a

,, decision in July. The Committee has a serious backlog

| of cases and our procedural arguments have support from
some members of the Committee. That, together with the

factual disputes would, in the Secretariat's view,

produce extended debate and the Committee's schedule

would not likely permit resolution of the issues in the

Lubicon case at the next meeting. The possibility of

the Committee's work proceeding more quickly than

expected was raised by our people. The Secretariat's

view was that there was only a 10% chance of that

happening, but that if it should occur, the probable

, disposition of the substance, in the circumstances,

' would be a "soft" decision by the Committee that the

parties should re-open negotiations.

I indicated to External that even such a "soft" decision

has very serious implications for the procedure that may

be followed in the future... I asked that they take the

opportunity within the next week to re-emphasize that

the eventual outcome of this case, while serious, is not

as significant for our long term relationship with the

Committee, as being confident that rigorous standards of

procedural fairness will be applied by the Committee.

JUS 107A 7530-2 1-036-5336 
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Finally, I am attaching for your information a copy of

the final version of Canada's submission to the U.N. in

the Lubicon case.

‘on

D. Martin Low

Distribution

D.J.A. Rutherford

Fred Drummie

Fred Caron

Michael Hudson

Marilyn Whitaker

Bob Coulter

John. Holmes

James Trottier)

Ivan Whitehall

Martin Freeman
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COMMENTS OF THE GOVERNMENT OF CANADA ON THE FURTHER RESPONSES

OF CHIEF BERNARD OMINAYAK AND THE LUBICON LAKE BAND

TO THE HUMAN RIGHTS COMMITTEE

June 20, 1989

I. GENERAL

The Secretary-General of the United Nations, in his note no.

G/SO 215/51 CANA (38) 167/1984 dated May 5, 1989, transmitted to

the Government of Canada the comments of the communicant dated

March 21, 1989. Subsquently, by note dated June 2, 1989, the

Secretary-General transmitted the additional comments of the

communicant dated May 30, 1989.

In response to the above submissions, the Government of

Canada has outlined below a number of points. Firstly, the offer

made by the Government of Canada to the Band following

negotiations, would, if accepted, remedy the violations of the

Covenant alleged by the Band. As well, by failing to pursue

court actions, the communicant has not followed to completion

effective domestic remedies, as required by the Optional

Protocol. Finally, it is submitted that to act within its

jurisdiction, the Committee is obliged to inform the Government

of Canada, pursuant to Provisional Rule 93(4), of whether the

Committee still concludes that the communication of the Band is

admissible, and if so, the article(s) and evidence on which that

conclusion is based. The Government of Canada cannot otherwise

prepare an informed response on the merits of the communication.
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II. RECENT DEVELOPMENTS IN NEGOTIATIONS AND DOMESTIC REMEDIES

The Government of Canada recognizes that the Lubicon Lake

Band has suffered a historical inequity and that they are

entitled to a reserve and related entitlements. This is why the

Government of Canada entered into negotiations with the Band. As

is indicated below, the Band has been offered the means to

maintain its culture, control its way of life and achieve

economic self-sufficiency. This offer, if accepted, would

provide an effective domestic remedy to the violations of the

Covenant alleged by the Band. However, such a remedy can only be

offered to the Band, it cannot be imposed. For the assistance of

the Committee, the demands of the communicant and the responses

of the Canadian and Alberta governments are summarized in a chart

attached as Annex "A" to this submission. |

,

_ The most recent negotiations between the Lubicon Lake Band

and the Government of Canada took place from November 1988 to

January 1989. These negotiations were with senior government }

officials. As well, the Prime Minister of Canada met with Chief

Ominayak during the Fall of 1988. The Canadian government met

virtually each of the communicant’s demands, either in full or to

the extent that equal treatment with other Canadian bands was

approximated or exceeded. Ninety-five square miles of land, |
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family living on the reserve (including housing, water and sewage

services, electrification, roads and a school), control over

membership and an economic self-sufficiency package valued at

$10.2 million were offered in full to the Band. On the basis of

500 Band members and a government package worth a total of $45

million (non-inclusive of land and mineral rights), this offer

amounted to $90,000 per person or almost half a million dollars

for each family of five. Certain demands of the Band, such as a

request for an indoor ice arena and a swimming pool were refused.

Expenditures for such purposes could not be justified, having due

regard to the needs of other Indian communities for basic

services.

The only major point of contention remaining between the

Government and the communicant was a claim by the Band for

approximately $167 million in compensation for economic and other

losses allegedly suffered. In an attempt to permit resolution of

the matters agreed upon between the parties, the Government of |

Canada put forward a proposal that would, by its express terms,

enable the Band to accept Canada’s offer in its entirety and

still pursue the claim for general compensation in the Canadian

courts.

In regard to the negotiations and the outstanding offer, the

Government of Canada wishes to make a number of points. Firstly,

the legal releases to which the Band refers in its most recent
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submissions, were required only with respect to those items for

which the Band would be financially compensated. Far from being

an "unconscionable demand", as suggested by the Band, this

requirement is a necessary component of all claims settlements

(and of all contracts, generally), without which governments

would never be able to dispose of claims with any finality.

Secondly, the communicant has misleadingly represented to

the Committee that "virtually all items of any significance [in

the offer] were left to future discussions" (Band submission

dated May 30, 1989, p.3). As the attached chart indicates, the

communicant’s demands for land, mineral rights, community

facilities, control over membership and an economic self-

sufficiency package were agreed to by the federal government.

Finally, it should be noted that the Band’s allegations of

negotiating in bad faith are totally without basis. Nor are

these allegations consistent with the large number of the Band’s

demands that were met in Canada’s formal offer. Bad faith

negotiations by either the Band or Canada would not have lasted

six weeks, resulted in such a comprehensive offer, nor seen so

many of the Band’s demands accepted. Moreover, the Government of

Canada has provided financial assistance to the Band of over $1.8

million to assist it in pursuing its claim.
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The Government of Canada’s offer to the Band represents, in

itself, an effective remedy to the violations of the Covenant

alleged by the Band. By refusing this offer, the Band deprived

its members of a permanent land base with attendant mineral

rights, new housing with all related services, a new school,

self-government, and wildlife management participation over a

large area. Prudent management of the items contained in

Canada’s offer could easily have resulted in a high level of

meaningful future

still open to the

be imposed on the

the Government is

of other programs

In addition,

still outstanding.

of Canada against

employment for members of the Band. It -is

Band to accept this offer; it cannot, however,

Band by the Government of Canada. Moreover,

willing to negotiate with the Band in respect

available to Indians generally.

court actions concerning the Band’s claim are

One action was commenced in the Federal Court

the federal government; the other in the

Alberta Court of Queen’s Bench against the province and certain

private corporations. (See Canada’s communication dated May 31,

1985 at pages 2-7 and October 7, 1987 at pages 4-9). In May

1988, in an effort to overcome jurisdictional difficulties in

bringing both the provincial and federal governments and the Band

before the same court, the Government of Canada commenced an

action in the Court of Queen’s Bench of Alberta joining all

parties. Subsequently, on September 30, 1988, the Band took the

€

public position that it would not recognize the jurisdiction of
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the courts of Canada - a position that is totally inconsistent

with the Covenant and the need to exhaust domestic remedies. The

effect of this course of action was to preclude the opportunity

for Canadian courts fully to review disputed questions of law or

fact. Accordingly, the Committee is faced with having to reach

conclusions about allegations of incompatibility with the

Covenant, without the benefit of judicial findings on which the

Committee may confidently base its conclusions. Pursuant to

article 5(2)(b) of the Optional Protocol, Canada has a right to

require that effective domestic remedies be exhausted prior to a

communication being addressed by the Committee.

III. PROCESS

The Human Rights Committee, in its decision dated August 6,

1987, declared the communication of the Lubicon Lake Band

admissible, not on the basis of Article 1 (as alleged by the

Band), but "in so far as it may raise issues under article 27 or

other articles of the Covenant" (emphasis added). In its

submission of October 7, 1987, the Government of Canada requested

the Committee to review its decision on admissibility pursuant to

Rule 93(4) of the Provisional Rules. In particular, in order to

permit Canada to address the true issues of possible concern |

under the Covenant, it was requested that, if the Committee

maintained its decision on admissibility, it identify the |

specific article(s) of the Covenant, as well as the allegations

|
|
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and evidence on which its decision is based, in order to permit

Canada to address comments on the substance or the merits of the

alleged breach(es) of the Covenant. In the absence of the above

information, Canada is prejudiced in its ability to respond to

the Band’s claim.

In its note of December 4, 1987, the Secretariat advised the

Canadian government that Canada’s request would be brought to the

attention of the Committee at its next session (i.e. March 1988).

In the intervening period, the issues raised in Canada’s

application under Provisional Rule 93(4) were the object of

further submissions to the Committee from both the communicant,

and the Government of Canada. Since then, the Committee has not

offered any clarification of its decision on admissibility that

would enable the Government of Canada to address specific

allegations of incompatibility with the Covenant. The Government

of Canada therefore takes the position that the current

proceedings have not progressed from the admissibility stage.

Most recently, the communicant filed a submission with the

Committee delineating articles of the Covenant it claimed have

been breached by Canada. In its submission, the communicant made

a number of extreme and unfounded allegations against the

Government of Canada, for which no concrete evidence was

presented. These allegations included cruel, inhuman and

degrading treatment or punishment, judicial bias against the
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Lubicon Band and violation of the right to life. The Government

of Canada requests that the Committee issue a ruling pursuant to

Provisional Rule 93(4) to specify which of the articles of the

Covenant cited by the communicant, the Committee accepts as

meeting the requirements of admissibility. At a minimun, in

order to meet the basic requirements of procedural fairness, the

Government of Canada submits that the Committee is required to

follow its own procedure as laid out in communication no.

198/1985 (R. Stalla Costa v. Uruguay) and cited in the 1987

Report of the Human Rights Committee (p. 105). To act within its

jurisdiction, the Committee should (1) issue a ruling pursuant to

Provisional Rule 93(4) indicating the outcome of its

reconsideration of admissibility; (2) if it finds the

communication admissible, stipulate the articles and evidence on

which that finding is based; and (3) pursuant to article 4(2) of

the Optional Protocol, provide Canada with a six month period in

which to respond on the merits. The Government of Canada

requests that the Committee provide its decision on the issues

raised pursuant to Provisional Rule 93(4) as soon as possible, so

that if necessary, Canada may commence preparation of its

substantive case to the Committee for final determination.
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The Government of Canada submits that the offer outlined

above, as well as the ability of the Band to pursue the

unresolved issue of general compensation in the courts, amounts

to an effective domestic remedy. Acceptance by the Band of

Canada’s offer would rectify any of the violations of the

Covenant the Band alleges it has suffered. To date, the Band has

refused this option. Additionally, the Band has not pursued to

completion the two court actions which it has already commenced.

Consequently, it is submitted that effective domestic remedies

have not been exhausted as required by article 5 (2) (b) of the |

Optional Protocol, and thus, the communication should be declared

inadmissible by the Committee. If, on the other hand, the

Committee maintains that the communication is admissible pursuant

to Provisional Rule 93(4), the Government of Canada is awaiting

which the admissibility decision is based so that a response on

the Committee’s identification of the article(s) and evidence on

|

|

|
|
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OFFER BY GOVERNMENT OFFER BY GOVERNMENT OF
OF CANADA THE PROVINCE OF ALBERTA

Sa

<l
~-t

C2LASSI
UNC
=
C
=

Hunting and Trapping

Construction of a

Community

a) control over its membership

b) no major division between

status of its members

Control over hunting and

trapping.

“y

Construction of a‘new community.

Not involved.
a) agreed to by Canada in 1986

b) Canada agreed to "fast track"

registration in accordance with

Canadian law. It is likely that

more than 98% of Band members are

registerable as Indians, hence division

problem non-existent.

Band/Province agreement reduced

importance of membership in calculation

of land quantum.

Not involved Agreement in principle reached.

Canada agreed to fund a single

family house for each family with

attendant infrastructure (sewer,

water, electricity, gas, roads), a

school, and principal Band building

(office, health centre, community hall,
hall, firehall and truck), plus

planning and management.

Not involved.
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OUTLINE OF ISSUES NOM LUBICON LAKE BAND CASE AND

THE GOVERNMENT OFFER

Document disclosed under the Access to Information Act

ISSUES

Impairment of way of life

and economic development

Impairment of way of life

and cultural, social and

political development

GOVERNMENT OFFERoe '

- Reserve lands with full

mineral rights over most of

these lands

- Agreement-in-principle on

hunting and trapping manage-

ment

~ Trust fund for trappers'

assistance with other cn-

going negotiations

- Employment package valued

at $10.2 million

- Option of pursuing compen-

sation through courts

- See items above on hunting

and trapping

- Construction of a community

with single-family housing

for each family, infrastructure

of sewers, water, electricity,

gas, roads, school, and band

building with office, health

centre, community hall and

firehall

- Control over membership

provided

~ Agreement on a self-government

framework with negotiations

to follow, similar to process

leading to legislative arrange-

ments for self-government with

other communities

003303



. 
Document disclosed under the Access to Information Act _

Document divulgué en vertu de la Loi sur!’accés 4 l'information

— s Department of Justice Ministere de la Justice
Canada Canada Security Classification — Cote de securite

File number = numéro de dossier

2953103

MEMORANDUM/NOTE D

Date

June 20, 1989

TO/A: Dis€x ibur dM u 2

FROM/DE: Counsel
Human Rights Law Section

SUBJECT/OBJET: Communication of the Lubicon Lake Band to the UN

Human Rights Committee under the Optional Protocol

Comments/Remaraues

Attached is the final version of Canada's submission in

regard to the above-noted matter. It incorporates the

comments received from various people involved in this

matter.

Thank you for your assistance.

EF J DATE

4 "C3713S5_

Op ‘ L-S~CDA~13 -]-3-LURiCoNLAKE BAND
Irit Weiser

Distribution: Fred Caron - Pax: 957-5750

Michael Hudson ~ Fax: 997-1587

Marilyn Whitaker - Pax: 953-6430 (days)

953-9027 (nights)

Bob Coulter - Fax: 997-1587

John Holmes ~- Fax: 990-8688

James Trottier - Pax: 952-7642

Ivan Whitehall Room: 325

Martin Freeman - Room: 232

Ken Boutellier Fax: (403) 425-0307

c.c. D. Martin Low

IW/dp

\

~

; 
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June 20, 1989

COMMENTS OF THE GOVERNMENT OF CANADA ON THE FURTHER RESPONSES

OF CHIEF BERNARD OMINAYAK AND THE LUBICON LAKE BAND

TO THE RIGHTS COMMITTEE

I. GENERAL

The Secretary-General of the United Nations, in his note no.

G/SO 215/51 CANA (38) 167/1984 dated May 5, 1989, transmitted to

the Government of Canada the comments of the communicant dated

March 21, 1989. Subsquently, by note dated June 2, 1989, the

Secretary-General transmitted the additional comments of the

communicant dated May 30, 1989.

In response to the above submissions, the Government of

Canada has outlined below a number of points. Firstly, the offer

made by the Government of Canada to the Band following

negotiations, would, if accepted, remedy the violations of the

Covenant alleged by the Band. As well, by failing to pursue

court actions, the communicant has not. followed to completion

effective domestic remedies, as required by the Optional

Protocol. Finally, it is submitted that to act within its

jurisdiction, the Committee is obliged to inform the Government

of Canada, pursuant to Provisional Rule 93(4), of whether the

Committee still concludes that the communication of the Band is

admissible, and if so, the article(s) and evidence on which that

conclusion is based. The Government of Canada cannot otherwise

prepare an informed response on the merits of the communication.
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The Government of Canada recognizes that the Lubicon Lake

Band has suffered a historical inequity and that they are

entitled to a reserve and related entitlements. This is why the

Government of Canada entered into negotiations with the Band. As

ils indicated below, the Band has been offered the means to

maintain its culture, control its way of life and achieve

economic self-sufficiency. This offer, if accepted, would

provide an effective domestic remedy to the violations of the

Covenant alleged by the Band. However, such a remedy can only be

offered to the Band, it cannot be imposed. For the assistance of

the Committee, the demands of the communicant and the responses

of the Canadian and Alberta governments are summarized in a chart

attached as Annex "A" to this submission.

The most recent negotiations between the Lubicon Lake Band

and the Government of Canada took place from November 1988 to

January 1989. These negotiations were with senior government

officials. As well, the Prime Minister of Canada met with Chief

Ominayak. The Canadian government met virtually each of the

communicant’s demands, either in full or to the extent that equal

treatment with other Canadian bands was approximated or exceeded.

Ninety-five square miles of land, mineral rights on 79 square

miles, community facilities for each family living on the reserve

. 
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(including housing, water and sewage services, electrification,

reads and a school), control over membership and an economic

self-sufficiency package valued at $10.2 million were offered in

full to the Band. On the basis of 500 Band members and a

government package worth a total of $45 million (non-inclusive of

land and mineral rights), this offer amounted to $90,000 per

person or almost half a million dollars for each family of five.

Certain demands of the Band, such as a request for an indoor ice

arena and a swimming pool were refused. Expenditures for such

purposes could not be justified, having due regard to the needs

of other Indian communities for basic services.

The only major point of contention remaining between the

Government and the communicant was a claim by the Band for

approximately $167 million in compensation for economic and other

losses allegedly suffered. In an attempt to permit resolution of

the matters agreed upon between the parties, the Government of

Canada put forward a proposal that would, by its express terms,

enable the Band to accept Canada’s offer in its entirety and

still pursue the claim for general compensation in the Canadian

courts.

In regard to the negotiations and the outstanding offer, the

Government of Canada wishes to make a number of points. Firstly,

the legal releases to which the Band refers in its most recent

submissions, were required only with respect to those items for

- 003307
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which the Band would be financially compensated. Far from being

an "unconscionable demand", as suggested by the Band, this

requirement is a necessary component of all claims settlements

(and of all contracts, generally), without which governments

would never be able to dispose of claims with any finality.

Secondly, the communicant has misleadingly represented to

the Committee that "virtually all items of any significance [in

the offer} were left to future discussions" (Band submission

dated May 30, 1989, p.3). As the attached chart indicates, the

communicant’s demands for land, mineral rights, community

facilities, control over membership and an economic self-

sufficiency package were agreed to by the federal government.

Finally, it should be noted that the Band’s allegations of

negotiating in bad faith are totally without basis. Nor are

these allegations consistent with the large number of the Band’s

demands that were met in Canada’s formal offer. Bad faith

negotiations by either the Band or Canada would not have lasted

six weeks, resulted in such a comprehensive offer, nor seen so

many of the Band’s demands accepted. Moreover, the Government of

Canada has provided financial assistance to the Band of over $1.8

million to assist it in pursuing its claim.
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The Government of Canada’s offer to the Band represents, in

itself, an effective remedy to the violations of the Covenant

alleged by the Band. By refusing this offer, the Band deprived

its members of a permanent land base with attendant mineral

rights, new housing with all related services, a new school,

self-government, and wildlife management participation over a

large area. Prudent management of the items contained in

Canada’s offer could easily have resulted in a high level of

meaningful future employment for members of the Band. It is

still open to the Band to accept this offer; it cannot, however,

be imposed on the Band by the Government of Canada. Moreover,

the Government is willing to negotiate with the Band in respect

of other programs available to Indians generally.

In addition, court actions concerning the Band’s claim are

still outstanding. One action was commenced in the Federal Court

of Canada against the federal government; the other in the

Alberta Court of Queen’s Bench against the province and certain

private corporations. (See Canada’s communication dated May 31,

1985 at pages 2-7 and October 7, 1987 at pages 4°9). In May

1988, in an effort to overcome jurisdictional difficulties in

bringing both the provincial and federal governments and the Band

before the same court, the Government of Canada commenced an

action in the Court of Queen’s Bench of Alberta joining ail

parties. Subsequently, on September 30, 1988, the Band took the

public position that it would not recognize the jurisdiction of
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the courts of Canada ~- a position that is totally inconsistent

with the Covenant and the need to exhaust domestic remedies. The

effect of this course of action was to preclude the opportunity

for Canadian courts fully to review disputed questions of law or

fact. Accordingly, the Committee is faced with having to reach

conclusions about allegations of incompatibility with the

Covenant, without the benefit of judicial findings on which the

committee may confidently base its conclusions. Pursuant to

article 5(2)(b) of the Optional Protoco], Canada has a right to >

require that effective domestic remedies be exhausted prior to a

conmunication being addressed by the Committee.

III. PROCESS

The Human Rights Committee, in its decision dated August 6,

1987, declared the communication of the Lubicon Lake Band

admissible, not on the basis of Article 1 (as alleged by the

Band), but "in so far as it may raise issues under article 27 or

other articles of the Covenant" (emphasis added). In its

submission of October 7, 1987, the Government of Canada requested

the Committee to review its decision on admissibility pursuant to

Rule 93(4) of the Provisional Rules. In particular, in order to

permit Canada to address the true issues of possible concern

under the Covenant, it was requested that, if the Committee

maintained its decision on admissibility, it identify the

specific article(s) of the Covenant, as well as the allegations
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and evidence on which its decision is based, in order to permit

Canada to address comments on the substance or the merits of the

alleged breach(es) of the Covenant. In the absence of the above

information, Canada is prejudiced in its ability to respond to

the Band’s clain.

In its note of December 4, 1987, the Secretariat advised the

Canadian government that Canada’s request would be brought to the

attention of the Committee at its next session (i.e. March 1988).

In the intervening period, the issues raised in Canada’s

application under Provisional Rule 93(4) were the object of

further submissions to the Committee from both the communicant,

and the Government of Canada. Since then, the Committee has not

offered any clarification of its decision on admissibility that

would enable the Government of Canada to address specific

allegations of incompatibility with the Covenant. The Government

of Canada therefore takes the position that the current

proceedings have not progressed from the admissibility stage.

Most recently, the communicant filed a submission with the

Committee delineating articles of the Covenant it claimed have

been breached by Canada. In its submission, the communicant made

a number of extreme and unfounded allegations against the

Government of Canada, for which no concrete evidence was

presented. These allegations included cruel, inhuman and

degrading treatment or punishment, judicial bias against the
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Lubicon Band and violation of the right to life. The Government

of Canada requests that the Committee issue a ruling pursuant to |

Provisional Rule 93(4) to specify which of the articles of the

Covenant cited by the communicant, the Committee accepts as

meeting the requirements of admissibility. At a minimum, in

order to meet the basic requirements of procedural fairness, the

Government of Canada submits that the Committee is required to

follow its own procedure as laid out in communication no.

198/1985 (R. Sta Costa v. Uruguay) and cited in the 1987

Report of the Human Rights Committee (p. 105). To act within its

jurisdiction, the Committee must (1) issue a ruling pursuant to

Provisional Rule 93(4) indicating the outcome of its

reconsideration of admissibility; (2) if it finds the

communication admissible, stipulate the articles and evidence on

which that finding is based; and (3) pursuant to article 4(2) of

the Optional Protocol, provide Canada with a six month period in !

which to respond on the merits. The Government of Canada

requests that the Committee provide its decision on the issues

raised pursuant to Provisional Rule 93(4) as soon as possible, so

that if necessary, Canada may commence preparation of its

substantive case to the Committee for final determination.
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IV. ONCLUSTONS

The Government of Canada submits that the offer outlined

above, as well as the ability of the Band to pursue the

unresolved issue of general compensation in the courts, amounts

to an effective domestic remedy. Acceptance by the Band of

Canada’s offer would rectify any of the violations of the

Covenant the Band alleges it has suffered. To date, the Band has

refused this option. Additionally, the Band has not pursued to

completion the two court actions which it has already commenced.

Consequently, it is submitted that effective domestic remedies

have not been exhausted as required by article 5(2)(b) of the

Optional Protocol, and thus, the communication should be declared

inadmissible by the Committee. If, on the other hand, the

Committee maintains that the communication is admissible pursuant

to Provisional Rule 93(4), the Government of Canada is awaiting

the Committee’s identification of the article(s) and evidence on

which the admissibility decision is based so that a response on

the merits may be prepared.
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- VANCOUVER (CP) — The Fed-

eral Court of Appeal has rejected

American Indian leader Robert

Satiacum’s bid for refugee status

in Canada.

An Immigration Appeal Board

panel erred in its 1987 decision

that Satiacum should be declared

a refugee, a three-member panel

ruled Friday.

It ordered the board to recon-

sider Satiacum’s claim “on the
basis that the respondent does not

on this record qualify as a refu-

for refugee status

The federal government had

‘asked the court to overturn the
board ruling granting Satiacum

refugee status.

>:The federal court said there
‘was not sufficient evidence to

back up Satiacum’s claim that he

could be murdered in a U.S. fed-

eral prison because of his past ac-

tivism in Washington Indians’

_fight to acquire fishing and land

‘claims on treaty lands.

“The evidence on which the

" board based its conclusions the re-
spondent’s life could be said to be

in danger in federal prison is the

sheerest conjecture or the merest

speculation,” said the judgment,

written by Justice Mark MacGui-
gan.

“No witness was able to point

to. any prejudice to the lives of In-

‘dian inmates in federal institu-

tions and one witness’ admitted

Document disclosed under the Access to information Act ,

Document divulgué en vertu de la Loi sur l'accés a linformatiori

UNCLASSIFIED 2
NON CLASSIFIE

Court nixes native’s bid

os

there was no such evidence.”

George Carruthers, a federal

Justice Department lawyer, said _

there will not be a new hearing.

But Satiacum’s lawyer, David

Gibbons, said he expects another

lengthy hearing.

The Justice Department said -

eatlier Satiacum was the only

American citizen ever to be

granted refugee status in Canada.

Satiacum, a 60-year-old heredi-

tary chief of the Puyallup Indians

near Tacoma, Wash., fled to Can-

ada in 1982 after he was con-

victed of 46 racketeering charges.
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ENCLOSURES

ANNEXES

DISTRIBUTION

IMD
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‘My Tact has mT beew tn truck wrth me So
PURPOSE Tay { 2ofth,

To advise you of a possible effort by Justice to

lobby members of the UN Human Rights Committee (HRC) ona

communication before it by the Lubicon Lake Indian Band of

Alberta.

BACKGROUND

2. The Lubicon Band filed a complaint with the HRC (an

international expert body) in 1984, alleging that Canada had

violated the Band's rights under the International Covenant

on Civil and Political Rights (ICCPR). Following a series

of submissions by Canada and the complainant, the HRC ruled

in 1987 that the communication was admissible in that

‘effective domestic remedies were not available to the Band

and that ICCPR articles may have been violated. In

accordance with the HRC's rules of procedure, Canada

requested a review of the admissibility decision and, in the

event that the original decision was upheld, clarification

of which ICCPR articles were under consideration by the HRC

as having been violated by Canada. Without replying to our

arguments, the HRC, at its March 1989 session, decided that

it had sufficient information with which to take a final

decision on this case and that it intended to do so in July.

CANADIAN POSITION

3. In light of the HRC's March 1989 decision, the

relevant interdepartmental committee has decided to make a

further submission (a draft copy of which is attacheaf’ In
it, Canada will again request a review of the admissibility

decision, and in the event the review request is denied,
will ask that the ICCPR articles under consideration be

specified|.

RECEIVILD — RE

Jun 30 389
¥

Legal Opsray 
nr (

birection des (Opérations juridiques
ons Division (JLO) k om m howd :
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LOBBYING OF HRC MEMBERS

4. All departments are concerned over the impact a

negative HRC decision would have on the domestic scene and

all support a further submission by Canada to preclude or

delay such a decision. However, some officials of DIAND and

Justice believe that Canada should also lobby certain HRC

members. While these officials recognize that the chances

of success of lobbying are limited, they believe it should

be attempted because a negative HRC decision will make the

negotiation of a satisfactory settlement with the Lubicon

more difficult and will encourage other Canadian indigenous

groups to use the HRC.

5. Officials of this department (JLO and IMH) have

expressed strong reservations regarding a lobbying effort.

During informal consultations in 1988, we were informed by

the HRC that it does not want government representatives

present during its consideration of complaints. Moreover,

given the manner in which the HRC has handled the case thus

far and our awareness of the general sympathy in the

international community for indigenous issues, such lobbying

would likely be counterproductive by antagonizing HRC

members. While the chances of success of lobbying are

minimal, the risks are substantial. Canada would be put in

a very embarrassing position should word of such activities

become known (as is possible since certain HRC members are

sympathetic to the Lubicon cause). As well, lobbying would

contradict our general foreign policy position that

independent monitoring bodies such as the HRC are

fundamental to the international protection of human rights.

6. The Canadian mission in Geneva was consulted on this

issue and acknowledged that some "accidental" contacts with

HRC members could be acceptable and this could be carried

out after broaching the matter with the HRC secretariat.

Lobbying by officials from headquarters during the HRC

sessions was not, however, advisable.

RECOMMENDATIONS

7. 1) If contacted by Justice Department officials,

you should oppose any lobbying of HRC members by Canada-

based officials, for the reasons stated above.

I
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2) If pressed, you could state that you would not

object to having Ambassador Marchand or other Geneva mission

staff raise the Lubicon case with HRC members they encounter

on other business (some members are part of their countries'

Permanent Missions to the UN in Geneva).

Robert J. Rochon

Director

Legal Operations Division
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- INFO
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=-<-=— ICCPR: LUBICON COMPLAINT UNDER OPTIONAL PROTOCOL

As requested, Ms. Weiser, please find attached the above

noted document.

DIRECTION GENERALE DES ORGANISATIONS INTERNATIONALES

INTERNATIONAL ORGANIZATIONS BUREAU

OUR FAX/NOTRE BELINO: (613) 952-7642

/ BEQACT
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LATEST VERSION OF DRAFT GOVT SUBMISSION.
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The Secretariat of the United Nations (Centra far wuman Bighte)

Arasanta ite campalimants to tha Darmanant Minalian of Gamada te the

. United Nations Office at Geneva and has the honour to transmit herewith,

for information and in ordwr ty cunplute the flles of the state party, a

copy of a letter dated 30 May 1989, transmitting a further submission

concerning communication No. 167/1984 (8. Ominayak and the Lubicon Lake

Band uv. Canada), which io before the tluman Dights Committee fur

conaidaratian undar the Antianal Pratecal to the International Covanant on

Civil and Political Rights.
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CHAALES ©. CURTIS

AOAM WENNER

PETER v. WiwASUR

©. CRIC HULTMAN
Lae mew , ‘ May 30. 1924

Sudan TAMAaKY

JACOB v. LEW

Mr. Jakob Th. Mollox

Chief, Communications Unit

Canter for Human Rights

United Nations Office

CHet213 Raneave fA

SWITZERLAND

Re: Communication No. 167/1984

Dear Mr. Moller:

Thank you for your 5 May 1989 correspondence.

LSA 4, SHAPING

JESSICA &. LEFEVRE

LVM IMMA 8.

MARGARET A, MOORE

CONALS F, SANTA, JR,

MICHAEL A. SWIGER

Bam KAcOn

@AUCE $. OC MING

SOM IMosew A, PaamM@ars

OE mat Adeihe ow 1OAmEe

ANTHONY wil SOn?

STCOnen C. FOTIS

NORCEN Tama AFL I FOsRoF
JOHN J. BUCHOvECKY®

eccan @& TUUNY

OF COUNSEL

HOWARD ELIOT SHAPIRO

ARTHUR JOHN ARMSTRONG

CYNTHIA INGERSOLL

SAT AQMsIPTEO Ww CHSTHICT OFCOQ vere o

On behalf of Chief Bernard Ominayak and the Lubicon Lake

Band, I have the honor to submit to the Human Rights Committee
the enclosed Supplement No. 11 to Communication No. 1647/1984.

On behalf of the Band, I also wish to take this opportunity

to express our highest regards to the Secretary-General of the

United Nations and to express our gratitude for the-kind con-
sideration of the United Natinna Cnrammittee on Human Rightc and

of the staff of the Centre for Human Rights.

Yours truly,

Bueloeaure
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The Lubicon Lake Band (“the Band") respectfully submits the

follawing cammente to the United Nations Committee un Hwuai

nignts ("tne Committee") and requests that tha Committee make tho

findings set forth below.

1. fhe Committae shauid reject Canada'«e request under

article 9344) of the provtSiunal cules of protocol far

review of the Committee's decision on admissibility.

Article S(2)0h) af tho Optional Protvoecel to the

International Covenant on Civil and Political Rights states that

the applicant shall not be required ta—-axhanst a4 available

domestic remedies "where the application of the remedies is

unreasonably prolonged."

The Lubicon Lake Band has been pursuing its Anmestic claims

through the Canadian courts for 14 years, since 1975, As the

Band has noted for the Committee, given the nature of the claims

end the judaiciai process involved, these actions could well

continue for another 10 yaarr. Tn the interim; Canada has

afferad the Band no relicf from the pressures of develupment, DUT

instead has intensified that pressure in the face of the

Gestruction of the Lubicon economy and traditional way of life

In 1984, the Lubicon Lake Band submitted its claim to the

United Nations Committee on Human Rights. The Band informed the

Committee that oil and gas development in the Band's traditional

lands and the failure of the Canadian Government ta nrovide

constitutionally mandated protections for the Band threatened to

destroy the Band's subsistence economy and thereby its social

Structure and cultural identity.
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In ite submiesions ovor the past five years, the Band

’ Aescribed for tha Cammireaa tha Faltune of she Genediuw vvurva vy

respond to its requests for interim relief to halt the

development until the Band's legal titie-toits lamds could be

sart ise he Band alco dcotribed for the Cumuicttee the faliure

af negotiations ef the Dand‘'s Juuwntlce Csalms, to1lsowing Canada's

dismissal of its own inquiry officer, Mr. E. Davie Fulton, upon

Canada's review of Mr. Fulton's findings corroborating the Band's

claime. And the Band has described for the committee the rapid

deterioration of the Lubicon community as its traditional economy

disappeared,

In its Julv 1987 deciaian an the admiaeibibivy ef the

Lubicon claim (CCPR/C/30/D/167/19A4), the Committee found that

“there were no wffective remedies still available to the Lubicon

Band" within Canada.

In August of 1988. an indenendanr rammittoe of sho Canadian

Bar Association on Aboriginal Rights in Canada filed a report

entitled “Aboriainal Rights in Canada: An Agenda for Action."

In this report, the Special Committee of the Canadian Bar

Association concluded that the aAhariginal Deoples of Canada hove

faced and continue-to face Injustice wirhin the legal and justice

systems of Ganada (at p. 1é~of the Report).

While Coneda has allwmpted to object to tne Committee's July

1987 decision, it cannot dispute the fact that the Band's economy

and traditional way of life have been dasrroyed. Nor can Canreda
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Gispute the fart that court antiono.and ncgotiatvione undles luksii3

_to halt this destruction failed to do sm. Nar can it dispute theo

fact that court actians adiiceswing the remaining issucs of land

title and compensation will be years in resolution, if resolution

ever occurs.

Subsequent negotiations between the Band and the Government

of Canada, even were they successful, have come much too late to

offer a means of restoring the Band's subsistence economy, and

thereby redressing the Band's human righte claim as submitted in
‘

1904.

Moreover, as discussed in the Band's last submission to the

Commitreae, Canada's refusal to agran ta eeeme thet would wiebiv

the Band to create a naw economic hase within ite traditional

lands has rast eerious doubt on tho future of this latest :vuid

of negotiations. Rather than seeking a realistic settlement in

these negotiations, Canada presented the Band with an offer in

which virtually all items of any Signiticancé were left to future

discussions, decisions by Canada or applications by the Band. In

return, the Band would be required to relinquish its rights to

all present and future domestic or international claims against

the Government of Canada. Among other effects, this would leave

the Band no means of bringing Canada back to the table for the

future discussions or decisions offered in the agreement.
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2. The Committcc should find that Canada is in violation

of the Committee's request far interim protection of

the Band under rule 86 of the provisional rules of

procedure.

In its July 1987 decision on admissibility, the Committee

teyuested, pursuant to rule 86 of the Committee's provisional

rules of procedure, that Canada "take interim measures to avoid

irreparable damage to Chief Ominayak and other members af the

Lubicon Lake Band,"

a. Canada is participating in a project by

which virtually all traditional Lubicon lands
have been leased for timber development.

Rather than seek to comply with the Committee's

decision, Canada is participating in a project by which all but

2R.4 square miles of the Band's traditivual lands were leased, in

the spring of 1988, for developmant in conjunction with a pulp

mill. Please see Supplement No. 9.

b. Canada has abandoned negotiations with the
Lubicon Lake Band and instead has launched
an effort to undermine support within the
Band for the Band's duly elected leaders.

Follewing the Band's rcfusel to arcepl 4

settlement offer that would force the Lubicon people to

relinquish all rights to leaal action involving a crantrnvore
y

with the Canadian government in exchange for promises of future

discussions between Canada and the Band,—Canada abandoned

negotiations with the Lubicon Lake Band. Rather then continuing

003327



~ Document disclosed under the Access to Information Act
. - + : . Mgt me GP, 5- .

op sult (OD Coad FirDOTENt DU SAumDA Lee TI4T24> Document divulgué en vertu de la Lo/ sur PaéeéS"4 Vinformation

+

joj2*
UNCLAS | NONCLAS

YT aq o%
PAGE Q OFfOs a \

-5-

to seek a course ul compromise ang settiement, Canada has sent

agente into non-native communitica of northern Albeita ia the

area immediately surrounding tha traditianal fubicon beossibo
sye

working tnrougn a single individuel whe hes family cles with tne

Lubicon Lake Band, but has not lived in the community for

40 years, these agents are seeking other native individuals

potentially interested in making their own private deals wilh the

Canadian Government. The majority of The individuals identified

by the agents appear not to be affiliated with any recognized

aboriginal society. Those that are so affiliated are members of

other bands or have only marginal or questionable affiliations

with the Lubicon wake san@. ‘ne Gauaromentr af Canada ic toiling

these individuals that;

1) under certain spacified_conditions, Canada is- prepared

to provide pubrtt benefits td individuals wno can

qualify ae tubicon Indians undor atnnanatly libeseal

interoretation af Canadian Gavernment rules,

2) the conditivuus specified incluae tne requirement that

the Lubicon Lake Band agree to cede all traditional)

Lubicon lands of Canade;

3) rhe nrecant, duly elected, leadership of the Lubicuil

Lake Band must be removed if these tndividuals want to

receive auch Ranafiee fFeam ehe CGansdian Geren iru wet.

4) the present Lubicon leadership is up for erettion this”

fall;
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5) the Canadian Gnvarnment is prepared to registe:, on 2

priority basis, any of these individuals who can be

made to qualify, so that they can “have their—views

represented" in the up-coming Lubicon election.

In order to bring these espionage efforts to an end as

quickly as possible and to preclude any future questions about

their mandate or—any actions they might rake on-séhaif or their

constitucnts, the Baud leaders nave called tor an early election,

to be held at the end of May. Since the likely outcome is

re-election of the present leadership, Canada has stated publicly
that the Government will continue to work with the “dissident
group” it has created.

4, Tne Committoa should find Caneda in violation ofr

Articles 2(3)(a), 6(1), 7, 14(1), 17, 18¢1), 23(1), 26

and 27 of the International Covenant on Civil and

Political Rights with respect to its treatment of the

peoole of tha tintiran Tobe Band.

a. Article 2(3)(a)

ya eee ALO Cmdr ceewm wees sSWUNULE CS Liladl LAaNnana

provide an “effective romedy" for vielatiuus of rignts protected

by the Covenant. Canada Ras failed to provide the Lubicon Lake

RanA any ramedy with cuoyusd cy che oenud & rignts under the

Covenant, as demonstrated in the Band's previous submissions, and

as recognized by the Committee in its decision on admissibility.
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be Article 6(1)

Article 6(1) of the Covenant guarantees every human

being the “inherent right to life." While the Quvecsmugit of

Canada has not sought, divectly, the de@aath of any member of the

Lubicen Lake Nand, phew elecummavanees GoLiporatecly creatscd by

Canada threugh ito setions have led, luvirectay ir not airectiy,

to marked increases in the mortality rate among members of the

Lubicon Lake Band. Moreover, tne dbility of the community to

replace itself is in serious doubt as the number of miscarriages

and stillbirths has skyrocketed.

tL ls a CeCt welt aocumented in both anthropological and

sociological literature that the destruction of the economic base

of amall-scale societies and communities leads inevitably to the

deterioration of a community's political and social structure.

With the collapse of political and social institutions, including

the breakdown of the family. communities axperience dramatic

increaees in suicides, fatal occidents, homicides, alvohol and

drug abuse, abnormal births and the illnesses associated with

poverty, gtress, alsohol and drug ebuse, 7

The Band has documented far the Cammiseee seveorel of the

tragediax exnearienced in the Lubicen community in sevenl years;

tragedies which are the human reality of fear, despeic and pain

underlying such a sociological profile; tragedies which wera

previously unprecedented in the Rand'a hietary Plesee see, in

particular, Appendix No. 6 to Communication 167/1984 and

supplement 2, pages 4-5.
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its social institurinne, ineluding the forced trangition trom the

phygically demanding nunting and trappiuy way of site Lu a

sedentary welfare existence, has also lad to a marked

deterioration in the health of the Band members. In addition,the

diet of the people has undergone dramatic change with the loca of

their game, their forced reliance on lesa nutritiauc prosenacd

foods, and the spectre of alcoholism -- the final refuge of the

hopeless ~- previously unneard of in this community aud whicn is

now overwhelming it. Furthermore, the svarema hy which ehe

cemmuntey erganizad au) managed come af ita weet bunic needs,

including its health and sanitary needs, has collapsed. A few

years aga, the Lubicon Leke Baud was @ robust and thriving

community that relied upon traditional medicines and that had

?

never had running water or-—modcrn sanitary Taciiities and had no

need of them. At this point, however, the community's

traditional systems of water and sanitary management nave all but

disappeared.

As @ result of these dractic changes in the community's)

wuyaltat Mwiecrence, the bagic healtli and resistence to infectiun

of community members hao detcriorated dramaticaisy. The lack af.

running waler gnd sanitary facilities in the community, needed to

replace the traditional systems of water and canitary manaywient,

camhined with the declining healtn of community members, is

leading to the development of diseases associated with poverty
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and poor sanitary and health conditions. Thia situation ts

‘evidenced by the astonishing increase in the number of abnormal

births and by the outbreak of tubercniasis, affaating

approximately one-third of the community. The Band notified the

Committee of the tuberculosis outbreak in its Supplement 7.

Initially, Caneda’s handling of this matter might not have

constirnred a violotion of ascicie KCl). Howover, at Luisa point,

the Government of Canada is fully aware of the increasing rate of

illness and death in the community. Therefore, Canada's refusal

ta affer a regolutlun uf tnigs situation, that would permit a

ravereal of the precipiluus deciine af this community, must be

found to constitute a knowing and even deliberate deprivation of

the inherent right ton life of members vl Lhe Lupicon Lake Band.

Cc. | Article 7

Article 7 of tha Cavenent pronipits the infliction of

"cruel, inhuman or degrading crearment,” The approp: sation of

the Band's traditional lands without its consent, tho dcatruction

of its way of life and livelihood and the devastation wrought to

the community, described in the Band's submissions, constitute

cruel, inhuman and degrading treatment for which Canada is

responsible.

Moreover, as is pointed out in the preceding section, the

intentional destruction of a community, as in the case of the

Lubicun Lake Band, can devastate the physical health of

individual members of the community. The intentional subjection
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of a pcople to conditions vf life resulting in sucn a rapid loss

of physical healtn and increase in the rate of disease and death

certainly constitutes cruel, inhuman and degrading treatment.

rnrrnermore, such destruction of a community invelves

wrenching social dislocation and loss of individual identity, as

the social roles which gave identity and meaning to the lives of

community members disappear. The anguish and suffering of the

nenple whe must #it helplessly by and watch tlels famliies ana

communities disintegrate is overwhelming,

An analogy. in modern wesatesi culture is the devasarion

wrought by a erippling—depresasivn, such as tat or tne Iysus,

The differences hese are crucial, thougn, Tne Lubicon Lake Band

has experienced not only crushing economic disaster, but is

facing its own death as individuals and as a community.

Furthermore, the causes here are not blind marker farces, but

deliberate and calculated actions by specific individuals in both

levels of the Canadian Government. Therefore, the suffering of

the Band is not only degrading, it is cruel and. inhuman to the

extent that it is deliberate. it wae avoidable and as pointed out

in tne pana’s: submissions tu the Committee. iv was pradicrante

As the sana@ has noted in its past submissions, in

recagnitian af the overwhelming cruelty and inhumanity of bhe

suffering wiuvuuht by the aeliberara nesrrnuerian At eammunieles,

the Unitod Nationa, in its Conventiuu un the Prevention ara

Punisnment of the Crime of Genocide, included such destruction
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within its definition of genocide. Please see Supplement 1,

Supplement 2. pages 6-7: Sunnplement %, pages 3-4; Supplement 56,

page 17.

a. Articles 14(1) and 26

Article 14(1) of the Covenant guarantees that in the

Getermination of a narty's “right and abligatione in a suit at

law" everyone shall be entitled to a “fair and public hearing by

a competent, independent and impartial tribunal eatebmlished: by

law." Article 26 expands upon the guarantees of article 14(1) by

guaranteeing that "all persons are equal before the law" and

requiring states to provide “effective protection" against

discrimination on any basis, including “race . . . religion,

puliticeal or other opinion, national or social origin,

property .. . or other status."

As the Rand hae doseribed for the Committee iu its

enkmissione, Canada hac failed to pravide the Rand a Fale,

tna@epenaent and impartial tribunal for resolution of its domestic

claims, Please see Communication 167/1984, pages 4-6;

Gupplement 1; the Band's 31 July 1985 Comments, pagéet—ej-<7;

Supplement 6, pages 5-10: Supplement 7, pages 3-4; Supplement 2,

poges 7-9; Supplement 3, pages ¢-3; Supplement 5, pages 2-15; and

Supplement 6, pages 7-10.
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With respect to article 26, specifically, the Band has set

I
“Curth foc tue Comittee in tne apove-cited submissions Canada's

fcatlure TO pravine the Band equal protection vig 9 vig non-Indiau

groups, as guaranteed by the article. Moreover, the Band has |

described for the Committee Canada's failure to provide the Band

equal protection vig a vig other Indian Bands. Por example,

Canada has attempted to subject Lubicon Lake Band mamhersa ta a

retroactive application of the Canadian Indian Act as is stood

prior to irs amendment following the_Cammittnn'a dacision_in——__ —

Sandra Lovelace v. Canada (Case No, 24/1977). Thus, Canada would

make the very law which the Committee held to be in violation of

activin 27 ln the Lovelace case application ter ite Tebsieuan Lake

Band.

Purthesmuse, all settlements of aboriginai and other Native

Claims in Canada, to date, have been based on the membership

lists existing at the time of the first survey of Fésérve Tand-

However, Canada's membership formula proposed for the Lubicon

Lake Band, based on the pre-Lovelace Indian Act, resulted ina

comnbw swede Cusuurze wevar UdeU 41 Canaulan nigtory. rne etrect ot

this formula was to deny aboriginal rights to more than half of

the Lubicon people, treating the Lubicon people in a way that is

Gifferent, uneaual and discriminatrary when campared vith the

treatment of all arWas Native poapia cheougheus Canedalta hiatvers.

See Supplement 5, paaes 3-6: Supplement. A, nage 18h.
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e. Articles—17—and—23(1)-

Articles 17 and 2341) provide for protection of the

family and hame rh centravontion of the proacriptivus ul teas

arti¢ies, Canada is knowingly permitting the Lubicon Lake Band to

be subjected to conditions which are resulting directly in the

destruction of tha famitiaa and hamae af ite membeva. In the

course of this controversy, members of the Band have been

threatened personally with the destruction of their homes by

bulldoser ig they did not avery Pruvinetar jurisdiction over

their land and effectively relinquish their aboriginal land

rights.

Furthermore, in an indigenous community, the entire family

system is predicated unon the spiritual and cultural ties to the

land and the exercise of traditional activities. When these are

destroyed, as in the case of the Lubicons, the essential family

component of the society is irremediably damaged.

It is also vital to take account of the fact that the

traditional territory that has been taken from these peoples ig

their "home." It is where they have lived as a community for

countless generations. In their social practices and spiritual

helief eystem, as with most indigeneus povpies, Lue territory in

which the family and community reside ig no less sacred, no less

their hame, no leas a part of them then is the euviused aweliling

to which they retire-at night. In faet, -in many respects, the

territory of the community is infinitely more important and more

aacred than a mere dwelling.
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f. Article 18(1)

Article 18(1) gusranteea the right of religious

freedom. With the taking and dostruction of their iand, the

people of the Lubicon Lake Band have been robbed of the physical

realm to which their religion --and thoir apiritual belief

system -~- attaches. Again, as with other indigenous peoples. the

traditional territory of the community encompasses the physical

aspect of the community's spiritual life, With the loss or

dpatrnatian of the ucesleusy, bne only temple in-witich-worsnhip —SN

has moaning fo: chese people is lost.

q. article 27

Article 27 guarantees protection for ethnic, religous

and Liugutscic minorities. The Luhicon Lake Sund, os a1

indigenous or aboriginal people who have never entered a cre
ety

with or ceded terrirnry to Canada, is a avcial and political

entity distinct and separate from the social and political system

of Canade, rather than a minority group of Canadian society.

Nonetheless, in terms of size, the Band is clearly a

minority within the territory controlled by Canada; its minority

status resting on several factors, including ethnic, religious

and linguistic differences. The Committee has already upheld

Canada'a obligation te psuvvide protections for the indigenous

peoples of Canada. Sandra Lovelace v, Canada. Canada has

completely failed in any way to fuariid this obligation with

respect to the Lubicon Lake Band.
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4. Conclusion

Tn tho Leovsigee deoiaivnu, vlicd alwve, Cuis COMmmItTes

noted that the significans matter in respect to the Covenant was

the claim that the major loss to a person. ceasing-te be

reragnized ae an Indian is the lume uf fhe enivuwe: penetstve on

living in an Indian conmuulty, the emotional ties to home,

family, friends and neighbors and the loss of identity. These

principles are likewise applicable to the complain! uf the

Lubicon Band. Among the many losses the Lubicon people have

suffered in recent years is the loss of the cultural benefits of

living in their traditional lands, the loss of their homeland,

the laae of the slytts to enjoy tneirr ows culture, and tne loss of

the right to profess and practice their own religion, a religion

which is inextricably linked to the land.

This Committee appears to have recognized these losses in

its earlier decision of 22 July 1987. The situation of tha

Lubicons has deteriorated further since that time.

How are indigenous populations of the world to be convinced

that the International Covenant on Civil and Political Rights

contains principles which will be implemented by international

organs if this Committee now reverses itself because of Canada's

position that it should he fudaed by tha wards eanteined i445 bow

submissions to the Cammittee and ite press releases :ather than

by its actions at home?
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If thie Committee now refuses to find the Government of

Canada in violation of tha above specified articles of the

Covenant for the abuses suffered by the Gubicon people, abuses

which have gained international public attention, whet possible

protectian can the indigenous people of the world he
re to nave

rule OL Law?

vo
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The author of this communication is prepared to provide

further information or clarification which may be desired, and

reserves the right under Provisional—Rule 93(3) to submit

additional information and observations after receiving the

reply of the government of Canada.

‘ |

erna minaya

Chief of the Lubicon Lake Band
Little Buffalo Lake
Alberta Canada

Prepared with the assistance of;

“Haan? Pelamen, Qubelie€de & Suseic
100 Themas Jefferson IJtreel, NW.

7th Ploor

Washington, D.C, 20007
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Ms. Rosemary Brown we DOSSIER J

2539 Morley TR N.W. “ §

Calgary, Alberta 5. COA-13-1-3-Lugiten CAte CAND
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Dear Ms. Brown:

I am writing in regards to your letter of May 20, 1989 to

the Secretary of State for External Affairs, the Right Honourable

Joe Clark. Mr. Clark has asked me to reply on his behalf.

In your letter you asked for a copy of communications made

to the United Nations Human Rights Committee by the Canadian

Government concerning the Lubicon Lake Indian Band. In fact, the

policy of the Canadian Government is to maintain the

confidentiality of such communications. In doing so, Canada

respects and complies with the request of the United Nations that

all communications with the Human Rights Committee should remain

confidential.

However, I am enclosing, for your information, material

issued by the Department of Indian and Northern Affairs in

January 1989. This contains details about the negotiations

between the Lubicon Lake Indian Band and the Government of ‘°

Canada.

I trust that the above allays your concerns about this |

matter.

Yours sincerely,

J. Daniel Livermore

Director

Human Rights and
Social Affairs Division

Encl.
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(OTTAWA, JANUARY 24, 1989) -- Negotiations towards

settlement of a land claim by the Lubicon Lake Indian Band
¥

have broken'off, after the band rejected Canada's offer of

$45 million in addition to the 95 square mile reserve the
ef

|

| band wanted.

|

The band is demanding additional compensation of between

$114 and $275 miliion.

CANADA, LUBICON BREAK OFF TALKS

|

|
|

government and band negotiators on the key issues of

|membership, reserve size, community construction and

Gelivery of programs and services. However, the negotiators

were unable.to reach agreement on the issue of cash

compensation.

During 8 weeks of negotiations, consensus was reached among

|

|
|

|

|

|

Canada's offer to the band included the establishment of a

95 square mile reserve and $34 million to develop a new

community.

Canada's offer also included a trust fund to preserve

traditional band values and a $10 million Special

Development Plan to assist the band in its transition from a

traditional hunting and trapping society.

f
‘
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The Hon. Bill McKnight, Minister of Indian Affairs and

Northern Development said the band also rejected an offer to

begin construction of the community immediately, without

prejudice to the band's right to take the compensation issue
-

to the Federal Court for decision.

Mr. McKnight estimated Canada's offer is equivalent to $300

thousand in initial benefits and cash per family.

Mr. McKnight said "Canada has a responsibility to be fair on

all sides. This offer is fair to the Lubicon people because

it allows them to reach their social and economic goals. It

is fair to other native groups because it is consistent with

the principles of other recent settlements. And it is fair

to the taxpayer because it meets Canada's legal and social.

obligations to the Band."

Mr. McKnight said that Canada's offer remains open.
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STATEMENT BY THE MINISTER

RE: LUBICON LAKE BAND LAND CLAIM

I am sorry to announce that talks between Canada and the

Lubicon Lake Indian Band which began in late November have

broken off. There is only one issue left in dispute - and

that issue is money.

We have solved the problems of membership, we have agreed to

the 95 square mile reserve, and we have offered a settlement

totalling $45 million.

We were quimed in our negotiations by two tests of fairness:

the first was that a settlement had to be consistent with

other recent settlements; the second was that a settlement

had to address the legitimate social and economic objectives

of the Band.

Our offer was to establish the reserve they wanted, plus the

equivalent of almost $87 thousand for each man, woman and

child on the Band's membership list.

_We have offered to set aside a 95 square mile reserve for

the band. That reserve would have mineral rights, including

oil and gas, on 79 square miles.

We have offered $34 million to build a new community. That

would provide homes for each family. It would include a

band office and a community hall. It would include a school

from kindergarten to grade 12 and a new medical centre.

We have offered to establish a block-funding arrangement to

deliver what will be close to $2.5 million a year in federal

support programs, including social assistance, in a way that

“provides administrative flexibility for the band to meét

community needs.
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And we have offered a Special Development Plan, to assist

the Lubicon in establishing a viable modern economy on the

new reserve. This includes:

- $1 million for planning and staff additions

-~ $5 million as “start up" capital

- up to $4 million for "core" band projects.

While each case is unique and direct comparisons are

difficult, this offer certainly compares favourably to other

recent settlements.

The offer also directly addresses the Band's priorities.

¥

The eight weeks of negotiation involved my department and

the Prime Minister's Office, and drew on expertise and .

assistance from CEIC, DIST, the Secretary of State,

Agriculture, the Department of Communications, and the CRTC.

On many issues, our approach was a joint Lubicon/Canada task

force.

The issue of membership is a good example of this approach.

Canada recognized the Band's right to determine its

membership. But membership does not equate to status as a

registered Indian, and well over two hundred of the Band's

members had not registered or applied for registration. -

Working together, the government and the Band traced the

genealogy, assembled documentation, prepared affidavits and

covered all the groundwork for all these people. It appears

that, with few exceptions, they qualify to be registered as

status Indians. Membership is no longer an issue.

Similar approaches were applied to the reserve construction

program to ensure the community would be in harmony with the

Band's. values and traditions, and to ensure that training,

employment and other benefits of construction would accrue

to the Band.
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We also reached agreement on a new administration program to

give the Band greater flexibility to meet community needs;

we reached a framework agreement for establishing

self-government; and we reached agreement on -an approach to

most of the economic development priorities of the Band.

For example, we offered to establish a $500,000 fund in

support of Band elders who wanted to continue hunting and

trapping. The Band would design and operate the program.

We offered extensive vocational and other training programs.

We agreed tq provide technical support and 80 per cent

funding for such core band businesses as a commercial

centre, a motel, a gravel pit, anda "Start-up" community

farm. Some projects - an indoor hockey rink and free cable

Ty are two examples - we could not agree to.

But, I am satisfied that our offer to the Bané will provide

its families with a good standard of living and the

opportunity to become fully and gainfully employed.

I regret that the Band has rejected our offer.

However, the Lubicon people need not be deprived of the

other benefits of a settlement because of this dispute'over

money. I have offered to proceed with membership, with

establishing the reserve, with constructing a community and

with the vocational and entrepreneurial training programs.

The Band would still be free to sue Canada and/or Alberta

for compensation.
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I believe we have been more than fair to the Lubicon people.

I must also be fair to those other native communities which

have concluded settlements with the government, and I must

be fair to the taxpayers of Canada. Our offer. discharges

our legal and moral responsibilities to the band, and it

remains open.

Ref: © Ken Colby

Federal spokesperson

(403) 269-7006

003351



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur ’'accés 4 !’information,

CANADA'S OFFER TO THE LUBICON LAKE INDIAN BAND

Membership

- All 514 members recognized as such

~ "Past-track" registration of all who qualify as status

Indians

Reserve Area

- a 95 square mile reserve, including 79 square miles of

mineral and oil and gas rights

Social Development.

- a $34 million building program, including up to 133 homes,

infrastructures, a K-12 school, band offices, community

hall, firehall and medical centre

- Block funding of benefits (Alternate Funding Arrangement)

to provide a greater autonomy and flexibility .

- Development of Self-Government legislation for the Band

- $500 thousand trust fund, to assist those elders wishing

to pursue the traditional way of life.

Economic Development

- $5 million "seed capital"

- extensive vocational training

-~ $400 thousand to establish "training trust"

-- $1 million in planning and band staff support

~ $4 million for specific band businesses



rariitent of External Afhtirs

Dr. Peter Schwarzbauer

Weissgasse 9-13/2/1

A-1170 Vienna

Austria

Dear Dr. Schwarzbauer:

Further to my letter of May 26, 1989, please find enclosed

material concerning the negotiations between the Lubicon Lake

Indian Band and the Government of Canada.
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Ottawa, Ontario
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I trust that you will find this information to be helpful.

Yours sincerely,

Jd. Daniel Livermore

Director

Human Rights and

Secial Affairs Division

r

+
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(OTTAWA, JANUARY 24, 1989) ~~ Negotiations towards

settlement of a land claim by the Lubicon Lake Indian Bane

have broken ‘off, after the band rejected Canada's offer of

$45 million in addition to the 95 sguare mile reserve the

band wanted. ‘

The band is demanding additional compensation of between

$114 and $275 million.

(QQDuring 8 weeks of negotiations, consensus wes reached amen

government and band negotiators on the key issues of

membership, reserve size, community construction and

delivery of programs and services. However, the negotiate

were unable-to reach agreement on the issue of cash
-*

compensation.

Canada's offer to the band included the establishment of a

95 square mile reserve and $34 million to develop a new

community.

Canada's offer also included a_ trust fund to preserve

traditional band values and a $10 million Special

Development Plan to assist the band in its transition from a4

traditional hunting and trapping society.

4
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The Hon. Bill McKnight, Minister of Indian Affairs and

Northern Development said the band also rejected an offer to

begin construction of the community immediately, without

prejudice to the band's right to take the compensation issue

to the Federal Court for decision.

Mr. McKnight estimated Canada's offer is equivalent to $300 i

thousand in initial benefits and cash per family.

Mr. McKnight said "Canada has a responsibility to be fair on

all sides. This offer is fair to the Lubicon people because

it allows them to reach their social and economic goals. It

is fair to other native groups because it is consistent with

the principles of other recent settlements. And it is fair

to the taxpayer because it meets Canada's legal and social

obligations to the Band."

Mr. McKnight said that Canada's offer remains open.

Ref: Ken Colby

Federal spokesperson

(403) 269 7006
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STATEMENT BY THE MINISTER

RE: LUBICON LAKE BAND LAND CLAIM

I am sorry to announce that talks between Canada and the

Lubicon Lake Indian Band which began in late November have

broken off. There is only one issue left in dispute - and

that issue is money.

e

We have solved the problems of membership, we have agreed to

the 95 square mile reserve, and we have offered a settlement

totalling $45 million.

We were guided in our negotiations by two tests of fairness:

the first was that a settlement had to be consistent with

other recent settlements; the second was that a settlement

had to adaress the legitimate social and economic objectives

ef the Band.

Our offer was to establish the reserve they wanted, plus the

equivalent of almost $87 thousand for each man, woman and

child on the Band's membership list.

We have offered to set aside a 95 square mile reserve for

the band. That reserve would have mineral rights, including

oil and gas, on 79 Square miles. '

We have offered $34 million to build a new community. That

would provide homes for each family. It would include a

band office and a community hall. It would include a school

from kindergarten to grade 12 and a new medical centre.g G

we have offered to establish a block-funding arrangement to

deliver what will be close to $2.5 million a year in federal

support programs, including social assistance, in a way that

provides administrative flexibility for the band to meét

community needs.

:

t
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And we have offered a Special Development Plan, to assist

the Lubicon in establishing a viable modern economy on the

new reserve. This includes:

- $1 million for planning and staff additions

- $5 million as “start up" capital

- up to $4 million for "core" band projects.

While each case is unique and direct comparisons are

difficult, this offer certainly compares favourably to other

recent settlements.

The offer also directly addresses the Band's priorities.

¥

The eight weeks of negotiation involved my department and

the Prime Minister's Office, and drew on expertise and :

assistance from CEIC, DIST, the Secretary of State,

Agriculture, the Department of Communications, and the CRTC.

On many issues, Our approach was a joint Lubicon/Canada task

force.

The issue of membership is a ¢ood example of this approach.

Canada recognized the Band's right to determine its

membership. But membership does not equate to status as a

registered Indian, and well over two hundred of the Band's

members had not registered or applied for registration. oe

Working together, the government and the Band traced the

genealogy, assembled documentation, prepared affidavits and

covered all the groundwork for all these people. It appears

that, with few exceptions, they qualify to be registered as

status Indians. Membership is no longer an issue.

Similar approaches were applied to the reserve construction

program to ensure the community would be in harmony with the

Band's. values and traditions, and to ensure that training, . -
4 : :

employment and other benefits of construction would accrue

to the Band.
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We also reached agreement on a new administration program to

give the Band greater flexibility to meet community needs;

we reached a framework agreement for establishing

self-government; and we reached agreement on an approach to

most of the economic development priorities of the Band.

For example, we offered to establish a $500,000 fund in

support of Band elders who wanted to continue hunting and

trapping. The Band would design and operate the program.

We cffered extensive vocational and other training programs.

We agreed to, provide technical support and 80 per cent

funding for such core band businesses as a commercial

centre, a motel, a gravel pit, and a "start-up" community

farm. Some projects - an indoor hockey rink and free cable

TV are two examples ~ we could not agree to.

But, I am satisfied that our offer to the Band will provide

its families with a good standard of living and the

opportunity to become fully and gainfully employed.

I regret that the Band has rejected our offer.

However, the Lubicon peopie need not be deprived of the

other benefits of a settlement because of this dispute over

money. I have offered to proceed with membership, with

establishing the reserve, with constructing a community and

with the vocational and entrepreneurial training programs.

The Band woulda still be free to sue Canada and/or Alberta

for compensation.
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I believe we have been more than fair to the Lubicon people.

I must also be fair to those other native communities which

have concluded settlements with the government, and I must

be fair to the taxpayers of Canada. Our offer-discharges

our legal and moral responsibilities to the band, and it

remains open.

Ref: ° Ken Calby

Federal spokesperson

(403) 269-7006
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CANADA'S OFFER TO THE LUBICON LAKE INDIAN BAND

Membership

- All 514 members recognized as such

- "Fast-track" registration of all who qualify as status

Indians
”

-

Reserve Area

- a 95 square mile reserve, including 79 square miles of

mineral and oil and gas rights

Social Development

~ a $34 million building program, including up to 133 homes,

infrastructures, a K-12 school, band offices, community

hall, firehall and medical centre

- Block funding of benefits (Alternate Funding Arrangement )

to provide a greater avtonomy and flexibility tr

- Development of Self-Government legislation for the Band

~ $500 thousand trust “.nd, to assist those elders wishing

to pursue the traditic al way of life.

Economic Development

$5 million “seed capital"

extensive vocational training

$400 thousand to establish "training trust"

$1 million in planning and band staff support

t $4 million for specific band businesses
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The Secretariat of the United Nations (Centre far Human Bighted

prasanta ite eampalimants to tha Dermanant Mianalan of Canada &e tha

. United Nations Office at Geneva and has the honour to transmit herewith,

for infermation and in order tu cumplule Lhe filles of the State party, a

copy of a letter dated 30 May 1989, transmitting a further submission

concerning communication No. 167/1984 (8. Ominayak and the Lubicon Lake

Gand v. Canada), which ic befors the tluman Bights Committee for

cansidaration tindar the Oatianal Protacal to tha International Covanant on

Civil and Political Rights.
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Communication No. 167/1984

Dear Mr. Moller:

Thank you for your 5 May 1989 correspondence.

On behalf of Chief Bernard Ominayak and the Lubicon Lake
Band, I have the honor to submit to the Human Rights Committee
the enclosed Supplemant No. 11 to Communication Nn. 167/194.

On behalf of the Band, I also wish to take this opportunity
to express our highest regards to the Secretary~General of the
United Nations and to express our gratitude for the--kind con-

Sideration of the United Natrinna Cammittee on Human Rights and

of the staff of the Centre for Human Rights.

Yours truly,

Bnelesauxe
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COMMUNICATION NO. 167/1984

30 May 1989
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The Lubicon Lake Band (“the Band*) respectfully submits the

following comments to the United Nations Committse ui Nusuan

nignts ("tne Committee") and requests that the Cammittee make theo

findings set forth below.

1. The Committee shania reject Canada's request undcr

article 93(4) of the provisiunal cules of protocol for

review of the Committee's decision on admissibility.

Article S17) 0h) af ctho Sptional Pretecol te the

International Covenant on Civil and Political Rights states that

the applicant shall not be required to-axhaunnt s14 availabre

domestic remedies "where the application of the remedies is

unreasonably prolonged.”

The Lubicon Lake Band has been pursuing its Anmestic claims

through the Canadian courts for 14 years, since 1975. As the

Band has noted for the Committee, given the nature of the claims

ana the juaicias process involved, these actions could well

continue for another 10 yaarr. Tn the interim? Canada has

nfferadA the Band no relicf from the presasurea uf Jevelupmeit, but

instead has intensified that pressure in the face of the

aestruction of the Lubicon economy ana traditional way af life

In 1984, the Lubicon Lake Band submitted its claim to the

United Nations Committee on Human Rights. The Band informed the

Committee that oil and gas development in the Band's traditional

lands and the failure of the Canadian Government ta nrovide

constitutionally mandated protections for the Band threatened to

destroy the Band's subsistence economy and thereby its social

Structure and cultural identity.
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In ite submissions over the past five years, the Band

‘ Aescribed for rhe Cammiteaoa tha Failuce off the Genediun vousta vy

respond to its requests for interim relief to halt the

development until the Band's legal titie-to its lamds could be

mart iat" The Band also dcourtbed for the Committee the taiiure

af negotiations of the Deuwd‘'s Jumestic claims, rolLtowing Canada's

dismissal of its own inquiry officer, Mr. E. Davie Fulton, upon

Canada's review of Mr. Pulton's findings correborating Lhe Band's

claims. And the Band has described for the committee the rapid

deterioration of the Lubicon community as its traditional economy

disappeared.

In its Julv 1987 dacieian an the namiawibiliny ef Lhe

Lubicon claim (CCPR/C/30/D/167/1984), the Committee found that

"there were no effective remedies still avaifaple to the Lubicon

Band" within Canada.

In August of 1988. an indenendant rammittoe of the Canadian

Bar Association on Aboriginal Rights in Canada filed a report

entitled “Aboriqinal Rights in Canada: An Agenda for Action.”

In this report, the Special Committee of the Canadian Bar

Association concluded that. the Ahariginal Deoples of Canada hove

faced and continueto face Injustice wirhin the legal and justice

Systems of Ganada (at p. 1¢-Of the Report).

While Coneda has altweupcted to object to tne Commitree's July

1987 decision, it cannot dispute the fact that the Band's economy

and traditional way of life have been destroyed. Nor san Canade
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dispute the fart that court artione.and negotiations undcoi lukeii

to halt this destruction failed to do so. Nar can it dispute the

fact that court actions aWweressing the remaining issuca of land

title and compensation will be years in resolution, if resolution

ever occurs.

Subsequent negotiations between the Band and the Government

of Canada, even were they successful, have come much too late to

offer a means of restoring the Band's subsistence economy, and

thereby redressina the Band's human rights claim as submitted in

1904.

Moreover, as discussed in the Band's last submission to the

Committee, Canada's refugal to agraa ta foeme thet would wieblu

the Band to create a new economic hase within ite traditional

lands has cast carious doubt on tho future of this letest ievuid

of negotiations. Rather than seeking a realistic settlement in

these negotiations, Canada presented the Band with an offer in

which virtually all items of any signiticancé were left to future

discussions, decisions by Canada or applications by the Band. In

return, the Band would be required to relinquish its rights to

all present and future domestic or international claims against

the Government of Canada. Among other effects, this would leave

the Band no means of bringing Canada back to the table for the

future discussions or decisions offered in the agreement.
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a The Committcc asahould find that Canada 15 inh violation

of the Committee's request for interim pretection of

the Band under rule 86 of the provisional rules of

procedure.

In its July 1987 decision on admissibility, the Committee

teyuestead, pursuant to rule 86 of the Committee’s provisional

rules of procedure, that Canada "take interim measures to avoid

irreparable damage to Chief Ominayak and other members of rhe

Lubicon Lake Band.”

a. Canada is participating in a project by
which virtually all traditional Lubicon lends
have been leased for timber development.

Rather than seek to comply with the Committee's

decision, Canada is participating in a project by which all but

25.4 square miles of the Dand's traeditivual lauds were leased, in

the spring of 1988, for development in conjunction with a puip

+

mill. Please see Supplement No. 9.

b. Canada has abandoned negotiations with the
Lubicon Lake Band and instead has launched
an effort to undermine support within the
Band for the Band's duly elected leaders.

Fallewing the Band's rcfusal to accept a

settlement offer that would force the Lubicon people to

relinquish all rights to leqal action involving a cantrravorey

with the Canadian government in exchange for promises of future

discussions between Canada and the Band,—Canada abandoned

negotiations with the Lubicon Lake Band. Rather than continuing
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to seek a course ul compromise and settlement, Canada has sent

agents into non-native communitica of northern Alberta in the

area immediarely surrounding tha traditianal fubicon less dbuaye

warking tnroeugn a s3ngic sndividuel who has Cauily cles with the

Lubicon Lake Band, but has not lived in the community for

40 years, these agents are seeking other native individuals

potentially interested in making their own private deals wilh the

Canadian Government. The mejority of Theindividuals identified

by the agents appear not to be affiliated with any recognized

aboriginal society. Those that are so affiliated are members of

other bands or have only marginal or questionable affiliations

with the Lubicon Lake sand. ‘ine Gavarament af Canada ic tolling

these individuals that:

1) under certain spacified conditions, Canada is-prepared ——

to provide’ pubrtc benefits toindividuals who can

qualify ae Lubieon Indians under a‘tinnanally libesed

intertretation af Canadian Gavernment ruleay

2) the conditiuvus specified include tne requirement that

the Lubicon Lake Band agree to cede all traditional

Lubicon lands of Canede;

3) rhe praaeant, duly electod, leadcrahip of the Lubicun

Lake Band must be removed if these individuals want to

receive aench hanafire Feam she Canadian Gevenvnwnt.

4) the present Lubicon leadership ts up for erettion this”

fall;
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5) the Canadian Government is propared to registe:, un 4

priority basis, any of these individuals who can be

made to qualify, so that they can "have their—views

represented" in the up-coming Lubicon election.

In order to bring these espionage efforts to an end as

quickly as possible and to preclude any future questions about

their mandate or—any actions they might take on-Héhaif oF their _

conctitucnats, the Baud leaders have called tor an early election,

to be held at the end of May. Since the likely outcome is

re-election of the present leadership, Canada has stated publicly

that the Government will continue to work with the "dissident

group” it has created. 7

4. Tne Committce should find Caneda in violation of

Articles 2(3)(a), 6(1), 7, 14(1), 17, 18(1), 23(1), 26

and 27 of the International Covenant on Civil and

Political Rights with respect to its treatment of the

peonvle of fhe fubiean Tole Band.

a. Article 2(3)(a)

ee « , mater tom) oe wee wee wsiebehe £ SUS OD wLibal Lanana

provide an "effective remedy" for vivolatiuus of rignts protected

by the Covenant. Canada has failed to provide the Lubicon Lake

Rand any remedy with ceyusd wo che Dang s&s rignts under tne

Covenant, as demonstrated in the Band's previous submissions, and __

as recognized by the Committee in its decision on admissibility.
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b. Article 6(1)

Article 6(1) of the Covenant guarantees every human

being the "inherent right to life." While the Quvesimueuit of

Canada has not sought, directly, the d@ath of any member of the

Lubicon Lake Nanda, fiw ec tecumataneed acliporately created by

Canada threugh ita aations have led, ludirectiy ir not directly,

to marked increases in the mortality rate among members of the

Lubicon Lake Band. Moreover, tne dbility of the community to
e

replace itself is in serious doubt as the number of miscarriages

and stillbirths has skyrocketed. |

tl l> a fact wel. aocumented in hoth anthropological and

sociological literature that the destruction of the economic base

of small-scale societies and communities leads inevitably to the

deterioration of a community's political and social structure.

With the collapse of political and social institutions, including

the breakdown of the family. communities axperience dramatic

inereasas in suicides, fatal accidents, homivides, a@lcunol anda

drug abuse, abnormal births and the illnesses associated with

novertry, stress, alcohol and drug sbuse. . a

The Band has docimentad far tha Cammictee several ef tru

tragedias experienced in the Lubicen community in covent years;

tragedies which are the human reality of fear, despaic—and pain

underlying such a sociological profile; tragedies which wece———_

previously unprecedented in the Rand'a hietary Dicsee see, in

particular, Appendix No. 6 to Communication 167/1984 and

supplement 2, pages 4-5,
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The Rand's lesa ul its econnmic nace ana tho broahdewn ol

its social institutians, ineluding the forced transition trom the

physically dewandina Runting ard trappiug way ef site tu a

sedentary welfare existence, has also lad to a marked

deterioration in the health of the Band members. In addition,the

diet of the people has undergone dramatic change with the loca of

their game, their forced reliance on less nutritious proscoccd

foods, and the spectre of alcoholism -- the final refuge of the
»

hopeless ~- previously unheard ef in this community and wnich is

now overwhelming it. Furthermore, the svarems hy which the

coammunity erganicad al managed come nf ita mua wunic necas,

in¢luding its health and sanitary needs, has collapsed. A few :

years aga, the Lubicon Lake Baud was @ robust and thriving

community that relied upon traditional medicines and that
 had

never had running water or-medern sanitary racilities and had no

need of them. At this point, however, the community's

traditional systems of water and sanitary management have all but

disappeared.

As a result of these dractic changeo in the commuiity’s

wiiyaicas mxicrence, the bosic health and resistence to infection

of community members hac dotcrioreted dramaticaiiy. The lack af-

running weler and sanitary facilities in the community, needed to

replace the traditional systems nf water and Banitary manayement,

camhined with the declininy health of community members, is

leading to the development of diseases associated with poverty
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and poor sanitary and health eanditiens. This situation is

‘evidenced by the astonishing increase in the number of abnormal

births and by the outbreak of tubareniocis, affecting .

approximately one-third of the community. The Band notified the

Committee of the tuberculosis outbreak in its Supplement 7.

Initially, Caneda’s nandling of this matter might not have

constirnred a violation of asticie K(1). Howover, at this point,

the Government of Canada is fully aware of the increasing rate of

illness and death in the community. Therefore, Canada's refusal
ta affer o wesolutiui uf tnis situation, that would permit a

revereal of the precipiluus deciine af this community, mos. be

found to constitute a knowing and even deliberate deprivation of

the inherent right tn life of members uf Lhe LubDicon Lake Band.

Ce Article 7

Article 7 of the Covenant prohipits the infliction of

"cruel, inhuman or degqrediuy crearment." The approp: iation ofr
a“

the Band's traditional lands without its cansent, the dcsatruction

of its way of life and livelihood and the devastation wrought to

the community, described in the Band's submissions, constitute

cruel, inhuman and degrading treatment for which Canada is

responsible.

Moreover, as ig pointed out in the preceding section, the

intentional destruction of a community, as in the case of the

Lubicun Lake Band, can devastate the physical health of

individual members of the community. The intentional subjection
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of a pcople to conditiuus uf life resulting in such a rapid loss

wf physical health and increase in the rate of disease and death

certainly constitutes cruel, inhuman and degrading treatment.

rurtne@rmore, such destruction of a community involves

the social roles which gave identity and meaning to the lives of

community members disappear. The anguish and suffering of the |

neople who must #2it helplegaly by and watch thei: Camilies ana

communities disintegrate is overwhelming,

An analegy in modern weslesu culture ts the devasarion

wrought by a erippling—Ucpiecaaiuu, such as that or cne

The differences here are crucial, tnougn. The Lubicon Lake Band

has experienced not only crushing economic disaster, but is

facing its own death as individuals and as a community.

Furthermore, the causes here are not blind market farces, but

deliberate and calculated actions by specific individuals in both

levels of the Canadian Government. Therefore, the suffering of

the Band is not only degrading, it is cruel and. inhuman to the

extent that it is deliberata. it wae avnidable and as pointod out

in tne yana’s: submissions tu the Committee. it WaPYr@aicfante

AS the sand nas noted in its past submissions, in

recagnitian af the overwhelming cruclty and inhumanity of the

suffering wiavuuht by the delinerara nesrrincrian nf rammuniteles,

the Unitod Nationa, in its Conveutluu on the Prevention and

wrenching social dislocation and loss of individual identity, as

|

|

|

Punisnment of the Crime of Genocide, included such destruction
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within its definition of genocide. Please see Supplement 1,

‘page 8: the Band's 31 July 1985 Comments, pages 16-18, 27-32;

Supplement 2. paces 6-7: Sunplement 2, pages 3-4; Supplement 6,.

page 17.

a. articies 14(1) and 26

Article 14(1) of the Covenant guarantees that in the

Getermination of a narty's “right and awligation| in a suit at

law" everyone shall be entitled to a “fair and public hearing by

a competent, independent and impartial tribunal eateblished- by

law." Article 26 expands upon the guarantees of article 14(1) by

guaranteeing that “all pergons are equal before the law" and

requiring states to provide “effective protection" against

discrimination on any basis, including “race . . .. religion,

pulitical or other opinion, national or secial origin,

property .. . or other status."

As the Rand has doscribed for the Commit use duu Las

eunmissiong, Canada hac failed to nrevide the Raw a Fair,

independent and impartial tribunal for resolution of its domestic

claims, Please see Communication 167/1984,° payes 4-6;

Supplement 1; the Band's 32 July 1985 Comments, pages—Zs-é7;

Supplement 6, pages 5-10; Supplement 7, pages 3-4; Supplement 2,

pages 7-9; Supplement 3, pages 2-3; Supplement 5, pages 2-15; and

Supplement 6, pages 7-10.
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With respect to article 26, specifically, the Band has set

““furth fue. tue Committee in tne apove-cited submissions Canada's

failure TO pravine tne Band equal protection vig g@ vig non-Indian

groups, as guaranteed by the article. Moreover, the Band has

described for the Committee Canada's failure to provide the Band

equal protection vis a vig other Indian Bands. For example,

Canada has attempted to subiect Lubicon Lake Band mamhers to a

retroactive application of the Canadian Indian Act as is stood

prior to its amendment following the_Cammittno'ta Aacicion—ina

Sandra Lovelace v. Canada (Case Na. 26/1977). Thue, Canada would

make the very law which the Committee held to be in violation of

articlw 27 lsu the Lovelace case applicamie ti ihe Tabhiean Lake

Band.

Purthesmure, all settlements Of aboriginal and other Native

Claims in Canada, to date, have been based on the membership

lists existing at the time of the first survey of Fésérve Tand-

However, Canada's membership formula proposed for the Lubicon

Lake Band, based on the pre-Lovelace Indian Act, resulted in a

oromenbsw es led py Eusmusza wevers vsoeu 4.i1 Canagiadan nistory. rne errect ot

this formula was to deny aboriginal rights to more than half of

the Lubicon people, treating the Lubicon people in a way that is

a@ifferent, unequal and discriminatory whan compared with the

treatmenr of all ara Native nang la ehraugheut Cansdeta hiarery.

See Supplement 5. vages 3-6: Supplement. 8, nage 18.
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e. Articles—17—and-—23(1)-

Articles 17 and 23{1) provide for protection of the

family and hame Tr contravention of the proacripeivus uf Llvse
articies, Canada is knowingly permitting the Lubicon Lake Band to

be subjected to conditions which are resulting directly in the

destruction of the familiaa and Kamae Af ita membeva. In +#he

course of this controversy, members of the Band have been

threatened personally with the destruction nf their homes by

bulldeser is they did not accrys Provincial’ jurieaiction over

their land and effectively relinquish their aboriginal land

rights.

Furthermore, in an indigenous community, the entire family

system is predicated unon the spiritual and cultural ties to the

land and the exercise of traditional activities. When these are

destroyed, as in the case of the Lubicons, the essential family

component of the society is irremediably damaged.

It is also vital to take account of the fact that the

traditional territory that has been taken from thes® peoples is

their "home." It is where they have lived as a community for

countless generations. In their social practices and spiritual

heliaef system, ag with most indigenous pevples, the territory in

which the family and community reside is no less sacred, no less

their hamea, no lees a part of them than isa the euclused dwelling

to which they retire-at night. In faet, in many respects, the

territory of the community is infinitely more important and more

macred than a mere dwelling.
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ff. Article 18(1)

Article 18(1) guarantees “the right of religious

freedom, With the taking and dootruction uf their iand, the

people of the Lubicon Lake Band have been robbed of the physical

realm to which their religion --and their apiritual beller

system -~ attaches. Again, as with other indigenous peoples. the

traditional territory of the community encompasses the physical

aspect of the community's spiritual life, With the loss or

dest rnneian ef she tcsslousy, tne only temple in-which vorship

has moaning fo. these people is lost.

g. article 27

Article 27 guarantees protection for ethnic, religous

end Livugulacic minorities. The Lubicnan Lake Band, @3 a

indigenous or aboriginal people who have never entesud a treaty

with or ceded territory to Canada, is a aucial ang political

entity distinct and separate from the social and political system

of Canada, rather than a minority group of Canadian society.

Nonetheless, in terms of size, the Band is clearly a

minority within the territory controlled by Canada; its minority

status resting on several factors, including ethnic, religious

and linguistic differences. The Committee has alraady upheld

Canada'a« obligation to psuvide protections for the indigenous

peoples of Canada. Sandra Lovelace v, Canada. Canada has

completely failed in any way to rusrildi this obligation with

respect to the Lubicon Lake Band.
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4. Conclusion

Tw tho Levghgee desioiuu, vlitcd avuve, tuis COMmMITTes

noted that the significans matter in respect to the Covenant was

the claim that the major loss to a person. ceasing-te be

racagnized ae an Indian ia the luma of the cuisines! menetstea of

living in an Indian comuunity, the emotional ties to home,

family, friends and neighbors and the loss of identity. These

principles are likewise applicable to the complaini uf the

Lubicon Band. Among the many losses the Lubicon people have

suffered in recent years is the loss of the cultural benefits of

living in their traditional lands, the loss of their homeland,

the lnae of the slyiic co enjoy tnear owns Culture, ana tne css ot

the right to profess and practice their own religion, a religion

which is inextricably linked to the land.

This Committee appears to have recognized these losses in

its earlier decision of 22 July 1987. The situation of the

Lubicons has deteriorated further since that. time.

How are indigenous populations of the world to be convinced

that the International Covenant on Civil andPolitical Rights

contains principles which will be implemented by international

organs if this Committee now reverses itself because of Canada's

position that it should he judaed by tho wardn eanteined ias how

Submissions to the Cammittee and ito preas releases iather than

by its actions at home?
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If this Committee now refuses to find the Government of

/Canada in violation of tha above specified articles of the

Covenant for the abuses suffered by the Lubicon people, abuses

which have gained international public attenrion, what possible

protection can the indigenous people of the world here to nave

against abuece hy « acate and how can this posgihty adveuce the

rule Of law?
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The author of this communication is prepared to provide

further information or clarification which may be desired, and

reserves the right under Provisional—-Rule 93(3) to submit

additional information and observations after receiving the

reply of the government of Canada.

4

. erna minaya
Chief of the Lubicon Lake Band
Little Buffalo Lake |
Alberta Canada

Prepared with the assistance of;

na

"Nea? Pelaman, Gibeligde © Tuweioe
1060 Thomas Jo£fcraon Street, NW.

7th Floor
Washington, D.C. 20007

003381



Dacument disclosed under the Access fo Information Act
Document divulgué en vertu de la Loj sur l’'accés a linformatio:

3 4

«

4
te

OFFIC JES NATIONS UNIES A GENEVE UNITED NATIONS OFFICE AT GENEVA

CENTRE POUR LES DROITS DE L’'HOMME CENTRE FOR HUMAN RIGHTS

Télégrammes : UNATIONS, GENEVE

Télex : 28 96 96

Téléphone: 346011 31.0211

REF, Ne: tea ms *.
(a rappeler dans fa reponda/ SO 215/51 CANA (3 8 )

167/1984

Palais des Nations \ ¥

NN yVCH - 1211 GENEVE 10 SNE

The Secretariat of the United Nations (Centre for Human Rights)

presents its compliments to the Permanent Mission of Canada to the

United Nations Office at Geneva and has the honour to transmit. herewith,

for information and in order to complete the files of the State party, a

copy of a letter dated 30 May 1989, transmitting a further submission

concerning communication No. 167/1984 (B. Ominayak and the Lubicon Lake

Band vw. Canada), which is before the Human Rights Committee for

consideration under the Optional Protocol to the International Covenant on

Civil and. Political Rights.

{ 2 June 1989

e
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Mr. Jakob Th. Moller

Chief, Communications Unit

Center for Human Rights

United Nations Office

CH-1211 Geneve 10

SWITZERLAND

Re: Communication No. 167/1984

Dear Mr. Moller:

Thank you for your 5 May 1989 correspondence.

On behalf of Chief Bernard Ominayak and the Lubicon Lake

Band, I have the honor to submit to the Human Rights Committee

the enclosed Supplement No. 11 to Communication No. 167/1984.

to express our highest regards to the Secretary-General of the

United Nations and to express our gratitude for the kind con-

sideration of the United Nations Committee on Human Rights and

of the staff of the Centre for Human Rights.

Yours truly,

ye S. Lefevre

|

|

On behalf of the Band, I also wish to take this opportunity |

Enclosure
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The Lubicon Lake Band ("the Band") respectfully submits the

following comments to the United Nations Committee on Human

Rights ("the Committee") and requests that the Committee make the

findings set forth below.

1. The Committee should reject Canada's request under

article 93(4) of the provisional rules of protocol for

review of the Committee's decision on admissibility.

Article 5(2)(b) of the Optional Protocol to the

International Covenant on Civil and Political Rights states that

the applicant shall not be required to exhaust all available

domestic remedies "where the application of the remedies is

unreasonably prolonged."

The Lubicon Lake Band has been pursuing its domestic claims

through the Canadian courts for 14 years, since 1975. As the |

Band has noted for the Committee, given the nature of the claims

and the judicial process involved, these actions could well

continue for another 10 years. In the interim, Canada has

offered the Band no relief from the pressures of development, but

instead has intensified that pressure in the face of the

destruction of the Lubicon economy and traditional way of life.

In 1984, the Lubicon Lake Band submitted its claim to the

United Nations Committee on Human Rights. The Band informed the

Committee that oil and gas development in the Band's traditional

lands and the failure of the Canadian Government to provide

constitutionally mandated protections for the Band threatened to

destroy the Band's subsistence economy and thereby its social

structure and cultural identity.
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In its submissions over the past five years, the Band

described for the Committee the failure of the Canadian courts to

respond to its requests for interim relief to halt the

development until the Band's legal title to its lands could be

settled. The Band also described for the Committee the failure

of negotiations of the Band's domestic claims, following Canada's

dismissal of its own inquiry officer, Mr. E. Davie Fulton, upon

Canada's review of Mr. Fulton's findings corroborating the Band's

claims. And the Band has described for the committee the rapid

deterioration of the Lubicon community as its traditional economy

disappeared. |

In its July 1987 decision on the admissibility of the

Lubicon claim (CCPR/C/30/D/167/1984), the Committee found that

"there were no effective remedies still available to the Lubicon

Band" within Canada.

In August of 1988, an independent committee of the Canadian

Bar Association on Aboriginal Rights in Canada filed a report

entitled "Aboriginal Rights in Canada: An Agenda for Action."

In this report, the Special Committee of the Canadian Bar

Association concluded that the Aboriginal Peoples of Canada have

faced and continue to face injustice within the legal and justice

systems of Canada (at p. 14 of the Report).

While Canada has attempted to object to the Committee's July

1987 decision, it cannot dispute the fact that the Band's economy

and traditional way of life have been destroyed. Nor can Canada
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dispute the fact that court actions and negotiations undertaken

to halt this destruction failed to do so. Nor can it dispute the

fact that court actions addressing the remaining issues of land

title and compensation will be years in resolution, if resolution

ever occurs.

Subsequent negotiations between the Band and the Government

of Canada, even were they successful, have come much too late to

offer a means of restoring the Band's subsistence economy, and

thereby redressing the Band's human rights claim as submitted in

1984, |

Moreover, as discussed in the Band's last submission to the

Committee, Canada's refusal to agree to terms that would enable

the Band to create a new economic base within its traditional

lands has cast serious doubt on the future of this latest round

of negotiations. Rather than seeking a realistic settlement in

these negotiations, Canada presented the Band with an offer in

which virtually all items of any significance were left to future

discussions, decisions by Canada or applications by the Band. In

return, the Band would be required to relinquish its rights to

all present and future domestic or international claims against

the Government of Canada. Among other effects, this would leave

the Band no means of bringing Canada back to the table for the

future discussions or decisions offered in the agreement.
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2. The Committee should find that Canada is in violation

of the Committee's request for interim protection of

the Band under rule 86 of the provisional rules of

procedure.

In its July 1987 decision on admissibility, the Committee

requested, pursuant to rule 86 of the Committee's provisional

rules of procedure, that Canada "take interim measures to avoid

irreparable damage to Chief Ominayak and other members of the

Lubicon Lake Band."

a. Canada is participating in a project by

which virtually all traditional Lubicon lands

have been leased for timber development.

Rather than seek to comply with the Committee's

decision, Canada is participating in a project by which all but

25.4 square miles of the Band's traditional lands were leased, in

the spring of 1988, for development in conjunction with a pulp

mill. Please see Supplement No. 9.

b. Canada has abandoned negotiations with the
Lubicon Lake Band and instead has launched

an effort to undermine support within the

Band for the Band's duly elected leaders.

Following the Band's refusal to accept a

settlement offer that would force the Lubicon people to

relinquish all rights to legal action involving a controversy

with the Canadian government in exchange for promises of future

discussions between Canada and the Band, Canada abandoned

negotiations with the Lubicon Lake Band. Rather than continuing
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to seek a course of compromise and settlement, Canada has sent

agents into non-native communities of northern Alberta in the

area immediately surrounding the traditional Lubicon territory.

Working through a single individual who has family ties with the

Lubicon Lake Band, but has not lived in the community for

40 years, these agents are seeking other native individuals

potentially interested in making their own private deals with the

Canadian Government. The majority of the individuals identified

by the agents appear not to be affiliated with any recognized

aboriginal society. Those that are so affiliated are members of

other bands or have only marginal or queStionable affiliations

with the Lubicon Lake Band. The Government of Canada is telling

these individuals that:

1) under certain specified conditions, Canada is prepared

to provide public benefits to individuals who can

qualify as Lubicon Indians under a unusually liberal

interpretation of Canadian Government rules;

2) the conditions specified include the requirement that

the Lubicon Lake Band agree to cede all traditional

Lubicon lands of Canada;

3) the present, duly elected, leadership of the Lubicon

Lake Band must be removed if these individuals want to

receive such benefits from the Canadian Government;

4) the present Lubicon leadership is up for election this

fall;
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5) the Canadian Government is prepared to register, on a

priority basis, any of these individuals who can be

made to qualify, so that they can "have their views

represented" in the up-coming Lubicon election.

In order to bring these espionage efforts to an end as

quickly as possible and to preclude any future questions about

their mandate or any actions they might take on behalf of their

constituents, the Band leaders have called for an early election,

to be held at the end of May. Since the likely outcome is

re-election of the present leadership, Canada has stated publicly

that the Government will continue to work with the "dissident

group" it has created.

3. The Committee should find Canada in violation of

Articles 2(3)(a), 6(1), 7, 14(1), 17, 18(1), 23(1), 26

and 27 of the International Covenant on Civil and

Political Rights with respect to its treatment of the

people of the Lubicon Lake Band.

a. Article 2(3) (a)

Article 2(3)(a) of the Covenant requires that Canada

provide an "effective remedy" for violations of rights protected

by the Covenant. Canada has failed to provide the Lubicon Lake

Band any remedy with regard to the Band's rights under the

Covenant, as demonstrated in the Band's previous submissions, and

as recognized by the Committee in its decision on admissibility.
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b. Article 6(1)

Article 6(1) of the Covenant guarantees every human

being the "inherent right to life." While the Government of

Canada has not sought, directly, the death of any member of the

Lubicon Lake Band, the circumstances deliberately created by

Canada through its actions have led, indirectly if not directly,

to marked increases in the mortality rate among members of the

Lubicon Lake Band. Moreover, the ability of the community to

replace itself is in serious doubt as the number of miscarriages

and stillbirths has skyrocketed.

It is a fact well documented in both anthropological and

sociological literature that the destruction of the economic base

of small-scale societies and communities leads inevitably to the

deterioration of a community's political and social structure.

With the collapse of political and social institutions, including

the breakdown of the family, communities experience dramatic

increases in suicides, fatal accidents, homicides, alcohol and

drug abuse, abnormal births and the illnesses associated with

poverty, stress, alcohol and drug abuse.

The Band has documented for the Committee several of the

tragedies experienced in the Lubicon community in recent years;

tragedies which are the human reality of fear, despair and pain

underlying such a sociological profile; tragedies which were

previously unprecedented in the Band's history. Please see, in

particular, Appendix No. 6 to Communication 167/1984 and

supplement 2, pages 4-5.
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The Band's loss of its economic base and the breakdown of

its social institutions, including the forced transition from the

physically demanding hunting and trapping way of life to a

sedentary welfare existence, has also led to a marked

deterioration in the health of the Band members. In addition,the

diet of the people has undergone dramatic change with the loss of

their game, their forced reliance on less nutritious processed

foods, and the spectre of alcoholism -- the final refuge of the

hopeless -- previously unheard of in this community and which is

now overwhelming it. Furthermore, the systems by which the

community organized and managed some of its most basic needs,

including its health and sanitary needs, has collapsed. A few

years ago, the Lubicon Lake Band was a robust and thriving

community that relied upon traditional medicines and that had

never had running water or modern sanitary facilities and had no

need of them. At this point, however, the community's

traditional systems of water and sanitary management have all but

disappeared.

As a result of these drastic changes in the community's

physical existence, the basic health and resistence to infection

of community members has deteriorated dramatically. The lack of

running water and sanitary facilities in the community, needed to

replace the traditional systems of water and sanitary management,

combined with the declining health of community members, is

leading to the development of diseases associated with poverty
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and poor sanitary and health conditions. This situation is

evidenced by the astonishing increase in the number of abnormal

births and by the outbreak of tuberculosis, affecting

approximately one-third of the community. The Band notified the

Committee of the tuberculosis outbreak in its Supplement 7.

Initially, Canada's handling of this matter might not have

constituted a violation of article 6(1). However, at this point,

the Government of Canada is fully aware of the increasing rate of

illness and death in the community. Therefore, Canada's refusal

to offer a resolution of this situation, that would permit a

reversal of the precipitous decline of this community, must be

found to constitute a knowing and even deliberate deprivation of

the inherent right to life of members of the Lubicon Lake Band.

c. Article 7

Article 7 of the Covenant prohibits the infliction of

"cruel, inhuman or degrading treatment." The appropriation of

the Band's traditional lands without its consent, the destruction

of its way of life and livelihood and the devastation wrought to

the community, described in the Band's submissions, constitute

cruel, inhuman and degrading treatment for which Canada is

responsible,

Moreover, aS is pointed out in the preceding section, the

intentional destruction of a community, as in the case of the

Lubicon Lake Band, can devastate the physical health of

individual members of the community. The intentional subjection
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of a people to conditions of life resulting in such a rapid loss

of physical health and increase in the rate of disease and death

certainly constitutes cruel, inhuman and degrading treatment.

Furthermore, such destruction of a community involves

wrenching social dislocation and loss of individual identity, as

the social roles which gave identity and meaning to the lives of

community members disappear. The anguish and suffering of the

people who must sit helplessly by and watch their families and

wl

acommunities disintegrate is overwhelming.

An analogy in modern western culture is the devasation

wrought by a crippling depression, such as that of the 1930s.

The differences here are crucial, though. The Lubicon Lake Band

has experienced not only crushing economic disaster, but is

facing its own death as individuals and as a community.

Furthermore, the causes here are not blind market forces, but

deliberate and calculated actions by specific individuals in both

levels of the Canadian Government. Therefore, the suffering of

the Band is not only degrading, it is cruel and inhuman to the

extent that it is deliberate, it was avoidable and as pointed out

in the Band's submissions to the Committee, it was predictable.

As the Band has noted in its past submissions, in

recognition of the overwhelming cruelty and inhumanity of the

suffering wrought by the deliberate destruction of communities,

the United Nations, in its Convention on the Prevention and

Punishment of the Crime of Genocide, included such destruction
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within its definition of genocide. Please see Supplement l,

page 8; the Band's 31 July 1985 Comments, pages 16-18, 27-32;

Supplement 2, pages 6-7; Supplement 3, pages 3-4; Supplement 5,

page 17. |

d. Articles 14(1) and 26

Article 14(1) of the Covenant guarantees that in the

determination of a party's “right and obligations in a suit at

law" everyone shall be entitled to a "fair and public hearing by

a competent, independent and impartial tribunal established by

law." Article 26 expands upon the guarantees of article 14(1) by

guaranteeing that "all persons are equal before the law" and

requiring states to provide "effective protection" against

discrimination on any basis, including "race . . . religion,

political or other opinion, national or social origin,

property . . . or other status.”

As the Band has described for the Committee in its

submissions, Canada has failed to provide the Band a fair,

independent and impartial tribunal for resolution of its domestic

claims. Please see Communication 167/1984, pages 4-6;

Supplement 1; the Band's 31 July 1985 Comments, pages 23-27;

Supplement 6, pages 5-10; Supplement 7, pages 3-4; Supplement 2,

pages 7-9; Supplement 3, pages 2-3; Supplement 5, pages 2-15; and

Supplement 6, pages 7-10.
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With respect to article 26, specifically, the Band has set

forth for the Committee in the above-cited submissions Canada's

failure to provide the Band equal protection vis a vis non-Indian

groups, aS guaranteed by the article. Moreover, the Band has

described for the Committee Canada's failure to provide the Band

equal protection vis a vis other Indian Bands. For example,

Canada has attempted to subject Lubicon Lake Band members to a

retroactive application of the Canadian Indian Act as is stood

prior to its amendment. following the Committee's decision in

Sandra Lovelace v. Canada (Case No. 24/1977). Thus, Canada would

make the very law which the Committee held to be in violation of

article 27 in the Lovelace case applicable to the Lubicon Lake

Band.

Furthermore, all settlements of aboriginal and other Native

Claims in Canada, to date, have been based on the membership

lists existing at the time of the first survey of reserve land.

However, Canada's membership formula proposed for the Lubicon

Lake Band, based on the pre-Lovelace Indian Act, resulted in a

membership formula never used in Canadian history. The effect of

this formula was to deny aboriginal rights to more than half of

the Lubicon people, treating the Lubicon people in a way that is

different, unequal and discriminatory when compared with the

treatment of all other Native people throughout Canada's history.

See Supplement 5, pages 3-6; Supplement 8, page 18.

003396



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loj sur /’accés a I'information

-13-

e. Articles 17 and 23(1)

Articles 17 and 23(1) provide for protection of the

family and home. In contravention of the proscriptions of these

articles, Canada is knowingly permitting the Lubicon Lake Band to

be subjected to conditions which are resulting directly in the

destruction of the families and homes of its members. In the

course of this controversy, members of the Band have been

threatened personally with the destruction of their homes by

bulldozer if they did not accept Provincial jurisdiction over

their land and effectively relinquish their aboriginal land

rights. |

Furthermore, in an indigenous community, the entire family

system is predicated upon the spiritual and cultural ties to the

land and the exercise of traditional activities. When these are

destroyed, as in the case of the Lubicons, the essential family

component of the society is irremediably damaged.

It is also vital to take account of the fact that the

traditional territory that has been taken from these peoples is

their "home." It is where they have lived as a community for

countless generations. In their social practices and spiritual

belief system, as with most indigenous peoples, the territory in

which the family and community reside is no less sacred, no less

their home, no less a part of them than is the enclosed dwelling

to which they retire at night. In fact, in many respects, the

territory of the community is infinitely more important and more

sacred than a mere dwelling.

003397



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a l'information

-14-

f. Article 18(1)

Article 18(1) guarantees the right of religious

freedom. With the taking and destruction of their land, the

people of the Lubicon Lake Band have been robbed of the physical

realm to which their religion --and their spiritual belief

system -- attaches. Again, aS with other indigenous peoples, the

traditional territory of the community encompasses the physical

aspect of the community's spiritual life. With the loss or

destruction of the territory, the only temple in which worship

has meaning for: these people is lost.

q. Article 27 |

Article 27 guarantees protection for ethnic, religous

and linguistic minorities. The Lubicon Lake Band, as an

indigenous or aboriginal people who have never entered a treaty

with or ceded territory to Canada, is a social and political

entity distinct and separate from the social and political system

of Canada, rather than a minority group of Canadian society.

Nonetheless, in terms of size, the Band is clearly a

minority within the territory controlled by Canada; its minority

Status resting on several factors, including ethnic, religious

and linguistic differences. The Committee has already upheld

| Canada's obligation to provide protections for the indigenous

peoples of Canada. Sandra Lovelace v. Canada. Canada has

completely failed in any way to fulfill this obligation with

respect to the Lubicon Lake Band.
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4. Conclusion

In the Lovelace decision, cited above, this Committee

noted that the significant matter in respect to the Covenant was

the claim that the major loss to a person ceasing to be

recognized as an Indian is the loss of the cultural benefits of

living in an Indian community, the emotional ties to home,

family, friends and neighbors and the loss of identity. These

principles are likewise applicable to the complaint of the

Lubicon Band. Among the many losses the Lubicon people have

suffered in recent years is the loss of the cultural benefits of

living in their traditional lands, the loss of their homeland,

the loss of the right to enjoy their own-culture, and the loss of

the right to profess and practice their own religion, a religion

which is inextricably linked to the land.

This Committee appears to have recognized these losses in

its earlier decision of 22 July 1987. The situation of the

Lubicons has deteriorated further since ‘that time.

How are indigenous populations of the world to be convinced

that the International Covenant on Civil and Political Rights

contains principles which will be implemented by international

organs if this Committee now reverses itself because of Canada's

position that it should be judged by the words contained in its

submissions to the Committee and its press releases rather than

by its actions at home?
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Canada in violation of the above specified articles of the

Covenant for the abuses suffered by the Lubicon people, abuses

which have gained international public attention, what possible

protection can the indigenous people of the world hope to have

against abuse by a state and how can this possibly advance the

|
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If this Committee now refuses to find the Government of
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The author of this communication is prepared to provide

further information or clarification which may be désired, and

reserves the right under Provisional Rule 93(3) to submit

additional information and observations after receiving the

reply of the government of Canada.

2

Bernatd Ominayak ~

Chief of the Lubicon Lake Band

Little Buffalo Lake

Alberta Canada

Prepared with the assistance of:

sica S/ Leféwre

Ness/ Feldman, Sutcliffe & Curtis

1050 Thomas Jefferson Street, N.W.

7th Floor

Washington,. D.C. 20007
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TO/A: Distribution

FROM/DE: counsel

Human Rights Law Section

SUBJECT/OBJET: Communication of the Lubicon Lake Band to the UN
Buman Rights Committee under the Optional Protocol

Comments/Remarques

Attached is a draft of Canada's submission in regard to

the above-noted matter, incorporating the comments I

received. Please review this document and contact me
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Document divulgué en vertu de la Loi sur I’'accés a l'information
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File number - numero de dossier
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Zz

Date

| June 2, 1989

with any further comments you might have by June 6,

1989. Tt can be reached at 957-4937.

Thank you for your assistance in this matter.

Fo famed [SIAL

frit Weiser

' pistribution: Fred Caron - Fax:
Michael Hudson <- Fax:

957-5750

957-1587

Marilyn Whitaker - Fax: 994-7043
Bob Coulter - Pax:

John Holmes - Fax:

James Trottier

FEaA 24. NARA 
.

woe «>

997-1587

990-8688

Pax: 952-7642

Ivan Whitehali - Room: 325

Martin Freeman - Room: 232

Ken Boutelliex - Fax: (403) 427-6821

IWw/dap

c.c. D. Martin lew

Be, UMHLLO SDILSMS JO Ld3d 2r:St 68. 2a NAL

G

003403



Document disclosed under the Access to Mrormratior Act

Document divulgué en de la Loi sur l’'accés a l'information

UNCLASSIFIED 3
NON CLASSIFIE xy

COMMENTS OF THE GOVERNMENT OF CANADA ON THE FURTHER RESPONSE

OP CHIEF BERNARD OMINAYAK AND THE LUBICON LAKE BAND

DATED MARCH 21, 1989 TO THE HUMAN RIGHTS COMMITTEE

I. GENERAL

The Secretary-General of the United Nations, in his note no.

G/SO 215/51 CANA (38) 167/1984 dated May 5, 1989, transmitted to

the Government of Canada the further comments of the communicant

dated March 21, 1989. In reply, the Government of Canada submits

the following observations.

JI. RECENT DEVELOPMENTS IN NEGOTIATIONS AND EXHAUSTION OF

DOMESTIC REMEDIES

The Government of Canada recognizes that the Lubicon Lake

Band has suffered a historical inequity and that they are

entitied to a reserve and related entitlements. This is why the

Government of Canada entered into negotiations with the Band. As

48 indicated below, the Band has been offered the means to

maintain its culture, control its way of life and achieve

economic self-sufficiency. This offer, if accepted, will provide

an effective domestic remedy to the violations of the Covenant

alleged by the Band. However, this remedy can only be offered to

the Band, it cannot be imposed. For the assistance of the

Committee, the demands of the communicant and the responses of

the Canadian and Alberta governments are summarized in a chart

attached as Appendix "A" to this submission.
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The most recent negotiations between the Lubicon Lake Band

and the Government of Canada took place from November 1988 to

January 1989. These negotiations were with senior government

officials and included a meeting between the Prime Minister of

Canada and Chief Ominayak, The Canadian government met each of

the communicant's demands (with the exception of general

compensation which the Government of Canada rejects as having no

moral or legal basis) either in full or to the extent that equal

treatment with other Canadian bands was approximated or exceeded.

For example, the communicant'’s demands for land, housing, water

and sewage services, electrification, roads, and a school were

fully agreed to by the federal government. The standard Canada

offered to meet in the provision of these facilities and services

was the same high standard applied to all Canadian communities.

An agreement in principle was also reached between the Band and

the province of Alberta in respect of hunting and fishing rights.

The Government of Canada did refuse certain demands of the

Band, such as a request for an indoor ice arena and a swimming

pool. Expenditures on such items could not be justified by the

federal government in the face of the needs of other Indian

communities for basic services, such as improved housing and

water systems.

arid > BMBLLO SDTLSOL 40 id3Bd €p:St 68. <@ NOL
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The major point of contention between the Government and the

communicant was a claim by the Band for approximately 167

million dollars in compensation for economic and other losses

allegedly suffered. In an attempt to permit resolution of the \

matters agreed upon between the parties, the Government of Canada

put forward a proposal that would have enabled the Band to accept

Canada's offer in its entirety and still pursue the claim for

general compensation in Canadian courts. The Band refused this

- proposal, which would have given its members a permanent land

base with attendant mineral rights, new housing with all related

services, a new school, self-government, and wildlife management

participation over a large area. Prudent management of the items

contained in the offer could easily have resulted in a high level

of meaningful future employment for members of the Band.

Finally, it should be noted that the Band's allegations of

negotiating in bad faith are not consistent with the large number

of the Band's demands that have been met in Canada's formal

offer. Bad faith negotiations by either the Band or Canada would

not have lasted six weeks, resulted in such a comprehensive

offer, nor seen s0 many of the Band's demands agreed to.

The Government of Canada's offer remains open for acceptance

by the Band. It represents in itself an effective remedy to the

violations of the Covenant alleged by the Band. In addition,
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two court actions commenced by the Band are still outstanding.

One action was commenced in the Federal Court of Canada against

the federal government; the other in the Alberta Court of Queen's

Bench against the province and certain private corporations.

{See Canada's communication dated May 31, 1985 at pages 2-7 and

October 1, 1987 at pages 4-9). Pursuant to article $(2)(b) of

the Optional Protocol, Canada has a right to require that

effective domestic remedies be exhausted prior to a communication

being addressed by the Committee.

IIIT. PROCESS

The Human Rights Committee, in its decision dated August 6,

1987, declared the communication of the Lubicon Lake Band

admissible, not on the basis of Article 1 (as alleged by the

' Band), but insofar as the communication may raise issues under

article 27 or other articles of the Covenant. In its submission

of October 7, 1987, the Government of Canada requested the

Committee to review its decision on admissibility pursuant to

Rule 93(4) of the Provisional Rules. Additionally, the

Government of Canada requested that if the Committee maintained

its decision on admissibility, the Committee identify the

specific article(s), allegations and evidence on which its

decision was based.

‘

,a° 
:8-9 qd CO rtd 1o Sarlsnr 40 id3d rr:st 68, 2a NAS

4

003407



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l'accés a eu

UNCLASSIFIED
NON CLASSIFIE

It is, of course, impossible to respond to the substance of

the Band's claim without this information being specified. In

its note of December 4, 1987, the Secretariat advised the

Canadian government that its request would be brought to the

attention of the Committee at its next session (i.e. March 1988).

In the intervening period, the issues raised in Canada's

application under Provisional Rule 93(4) were the object of

‘further submissions to the Committee from both the communicant

and the Government of Canada. However, the Committee itself has

not yet commented on these issues.

The Government of Canada requests that the Committee respond

to these issues, including if necessary, identification of the

articles of the Covenant which have been allegedly breached, and

the facts and evidence which form the basis of these alleged

breaches. The Government of Canada requests the Committee to

provide its decision on the issues raised pursuant to Provisional

Rule 93(4) as soon as possible, so that if necessary, Canada may

present its substantive case to the Committee in November 1989

for final determination.

IV. CONCLUSIONS

The Government of Canada submits that the offer outlined

above, as well as the ability of the Band to pursue the

merit J o> MHL LO BOTLSAL 40 id3d prist 68. 2@ NAL
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unresolved issue of general compensation in the 
courts, amounts

to an effective domestic remedy. Additionally, the Band has not

letion the two court actions which it Nas a
lready

pursued to comp

commenced. Consequently, it is submitted that effective domesti
c

remedies have not been exhausted as required by ar
ticle 5(2)(b)

of the Optional Protocol, and thus, the communica
tion should be

declared inadmissible by the Committee. If, on the other hand,

the Committee maintains that the communication is 
admissible, the

Covernment of Canada is awaiting the Committee's 
identification

of the article(s) and evidence on which the adm
issibility

decision ig based so that a response on the me
rits may be

prepared.
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