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APPENDIX 3

THE EDMONTON JOURNAL, August 11, 1989

~ We're going a Tittle b1t pubhc

Ex-Lubicons in new band

We thought we'd rather write than be interviewed
through the phone, and are hoping you ll pubhsh every’
bit of this letter.

To tell the truth, we actually dont want anything to
do with the media. But since the publlc wants to hear a
little bit about our group, and since the man from
Chicago. Fred Lennarson, is lashing unpleasant words
to the public about us, we are now wnllmg to go a little
bit to the public.

Yes, we are forming a band and we’re more than
happy that the-government has allowed us to form a
band. Our band doesn’t have any ideas of becoming a
militant-type one, either. However, this doesn’t mean
that we're a bunch of helpless people who won't move
when it’s time to speak up or defend ourselves. But all
in all. we'd rather be a band that would get along with
the public and obey Canadian laws.

Our band. consists of more than 350 ‘people from
three groups joined together: people - on severalty:;
people kicked off Lubicon Band membership because
they wouldn’t support illegal moves; and people who
weren’'t wanted on Lubicon Band membership because
they weren't friends of the leaders. :

The Woodland Cree Band-to-be are people just as
much aboriginal to the area as the Lubicon Band. In
other words, the people of the Woodland Cree Band-to-
be are just as much entitled to the land in the area as
the Lubicons are. Besides, we own a lot of traplines in

the area, but don’t own any land legally. That's one
reason why we asked the government to allow us to
' form a new band, so we could get a reserve and be
more stable.

To be on a fair basis, if the government had not
allowed us to form a new band and negotiate on our
own, then the other group shouldn’t deserve it, either. If
this other group would have settled, it would have left
almost two-thirds of the people from Cadotte Lake and
Little Buffalo out, and if Lannarson’s there to help the
Indian people, then why is he trying his best to stop the
rest of 'us from trying for a land claim? We don’t care
what the Lubicons do, we just care about our people.

We believe Lennarson wants the rest of us totally left
out because we don’t agree with his moves. He wants to

~ quit our thing while he continues his long battle with

the government, disturbing the once-peaceful
communities, and at least creating a militant right from
our area.

Our group had a meeting and selected me, Archie
Cardinal, William Thomas and Roy Letendre to deal
with the government for us. Any deal they can reach
will be put to our people to say yes or no.

Melvin Laboucan
Woodland Cree Band-to-be
Cadotte Lake
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SUBSTANTIVE COMMENTS OF THE GOVERNMENT OF CANADA

ON THE COMMUNICATION OF CRIEF BERNARD OMINAYAK

AND THE LUBICON LARKE BAND TO THE HUMAN RIGHTS COMMITTEE

I. GENFERAL

The Secretary-General of the United Nations, in his note no. G/s0O
215/51 CANA (38) 167/1984, dated July 14, 1989, transmitted to
Canada the decision of the Human Rights Committee requesting
Canada's comments on the merits of the author's communication, by

September 1, 1989.

In this regard, the Government of Canada has outlined below a
number of points. Firstly, it is submitted as a preliminary
matter, that because Canada has not been advised of the articles
on which the Committee's admissibility decision is based, Canada
is prejudiced in its ability to properly prepare a response.
Secondly, with respect to the substantive allegations made under
articles 2(3), 14(1) and 26 of the Covenant, Canada contests the
communicant's claim that a fair trial by an independent and
impartial tribunal, as well as effective remedies, are
unavailable in Canada. The communicants have manifestly not
exhausted local remedies and delays in judiecial proceedings have
not been the result of governmental actions. Moreover, the
Lubicon Lake Band has publicly refused to recognize the

competence of Canadian courts, contrary to the principles
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underlying the Covenant. As well, the negotiations currently in
process and the offer made to the Band provide an effective
remedy to the Band's claims. Thirdly, in respect of articles 17
and 23(1), 18 and 27 of the Covenant, the Government of Canada
disputes the factual accuracy of the assertion on which these
allegations are based - namely, that the communicant's land and
community have been destroyed. Canada denies that assertion as a
matter of fact. Finally, as regards allegations made pursuant to
articles 6(1) and 7 of the Covenant, it is the Government's
position that there is no evidence to support such allegations

and that they are without factual foundation.

II. NATURAL JUSTICE DENTED
|
|
|
|
|
|

The Government of Canada has on several occasions requested the
Human Rights Committee to identify the specific article(s) of the
Covenant on which its admissibility decision is founded. Despite
these requests, the Committee has provided no information or
details to clarify its decision of July 22, 1987, declaring the
communication admissible, hot on the basis of article 1 (as
alleged by the Lubicon Band) but "insofar as it may raise issues
under article 27 or other articles of the Covenant". In order to
properly respond to an accusation, the principles of natural
justice require that a party know the specific charge and

evidence on which that accusation is based. This principle is in
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fact recognized in the context of c¢riminal charges in article
14(3) (a) of the Covenant, which provides that everyone shall be
entitled “to be informed promptly and in detail ... of the nature
and cause of the charge against him." Because Canada has not
been informed of the Covenant articles and evidence on which the
communication was declared admissible, it is the Government's
position that the principles of procedural fairness are not being
respected ahd that Canada is prejudiced in its ability to respond

to the Band's claim.

Under the circumstances, the Government of Canada has sought to
address below, to the best of its ability, what it perceives to

be the basis of the Committee's concerns.

III. ARTICIES 14(1) AND 26 OF THE COVENANT

(1) Judicial Proceedings

The communicants allege that "Canada has failed to provide the
Band a fair, independent and impartial tribunal for resolution of
its domestic claims". The communicants also refer, at page 11 of
their most recent submission, to allegations made in previous
submissions of bias on the part of Canadian judges. It is the
Government of Canada's position that these allegations are

totally without foundation. Canadian courts have a long
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tradition of performing their judicial functions impartially and
with integrity. This tradition includes numerous cases won by
aboriginal litigants. The communicants have presented no
evidence to indicate that the judiciary acted differently in
actions concerning the Lubicon Lake Band. Moreover,
responsibility for any delays in the resolution of the Band's
court actions lies largely with the Band itself. The
communicants have not taken the necegsary steps to move any of
the actions they commenced forward, and they havé refused to
cooperate with the federal government in the action it commenced
in an attempt to resolve matters with the lubicon. (A ¢hronology
of the judicial proceedings to date is attached as Appendix 1.)
On September 30, 1988, the Band declared that it did not
recognize the jurisdiction of Canadian courts, effectively ending
any attempt to obtain a resolution through the Canadian judicial

process.,

As has been outlined in the Government's previous submissions,
(Communication dated June 20, 1989 at pages 5 to 6, October 7,
1987 at pages 4 to 9, and May 31, 1985 at pages 2 to 7), three
actions in respect of the Band are currently outstanding.
Further details are also contained in the chronology of judicial
proceedings, éttached as Appendix 1. The first of these three
actions was commenced by the Band in the Federal Court of Canada

against the Federal Government. It has been held in abeyance
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since 1981 even though it is the Band's responsibility to take
the next step in the law suit. The second action was commenced
by the Band in the Alberta Court of Queen's Bench against the
province and certain private corporations. Since 1985, when the
Band was denied an interim injunction, it has not taken any
substantive steps in the proceedings and it has abandoned its
appeal against the Court's refusal to add Canada as a party.
This inaction on the substance of the claim ¢ontinued despite a
$1.5 million ex gratia payment from the Govefnment to the Band,
to offset legal expenses. The third action was commenced in May
1988 by the federal government in an effort to overconme
jurisdictional difficulties in bringing both the provincial and
federal governments and the Band before the same Court, and to
finally resolve matters. The Band subsequently refused to
participate in this action, despite express efforts by the Chief
Justice of the Court of Queen's Bench of Alberta to expedite the
matter. This action also remains in abeyance. In October 1988,
the Band took the public position, contrary to the principles
underlying the éovenant, that it would not recognize thé

jurisdiction of the courts of Canada.

Each one of the above court actions provides a vehicle by which

the Band could resolve its claims. Yet, the Band has not taken

any substantive steps in either of its two actions, nor has it

cooperated with the federal government's attempts to have a trial
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on the merits. It is therefore evident that the prolonging of
domestic remedies has not been the responsibility of the
Government of Canada. Moreover, under the circumstances,
Canadian courts have not had an opportunity to make even an
initial determination on the substance of the issues raised by

the Lubicon lLake claim.

(i1) Negotiations

In addition to judicial proceedings, the Government of Canada has
sought to resolve matters with the Lubicon Lake Band by way of
negotiations. A new round of negotiations has been commenced and
extensive efforts are being made in this regard. Discussions
between the Band and the province of Alberta began on August 23,
1989, and discussions with the federal government are scheduled

to begin on September 7, 1989.

During negotiations held between November 1988 to January 1989,
an offer was made by the federal government which would have
resulted in the Band receiving 247 square kilometres of land (95
sq. mi.), mineral rights on 205 square kilometres (79 sq. mi),
community facilities for each family living on the reserve
(including housing, water and sewage services, electrification,
roads and a school), and an economic self-sufficiency package

valued at $10.2 million. On the basis of 500 Band members and a
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Government package worth a total of $45 million (pon-inclusive of
land and mineral rights), this offer amounted to $90,000 per

person or almost half a million dollars for each family of five.

‘This offer met virtually each one of the communicant's demands,
either in full or to the extent that equal treatment with other
Canadian bands was approximated or exceeded. Only one major
point of contention remained outstanding between the Government
and the communicant ~ a claim by the'Band for approximately $167
million in compensation for economic and other losses allegedly
suffered. In an attempt to settle matters with the Band to the
extent possible, the Government of Canada put forward a proposal
that expressly enabled the Band to accept all the terms of the
offer that had been agreed upon (i.e., a 247 sgq. km, permanent
land base with mineral rights on 205 sq. km., new housing with
all related services, a new school, self-government, and wildlife
management participation over a large area), and in addition

pursue its claim for general compensation in the Canadian courts.

The Government's offer to the Lubicon is still outstanding. It
provides a means by which the Band could maintain its culture,
control its way of life and achieve economic self-sufficiency.
However, these means can only be offered to the Band, they cannot

be imposed, and to date the Band has refused this option.
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(iii) Membership

At page 12 of the communicant's most recent submission, a
violation of article 26 of the Covenant is claimed, on the basis
that the membership formula used by the Government of Canada in
resolving the Lubicon claim is unequal and discriminatory in
comparison to the treatment of other native groups. Specifically
the Band states that "Canada has attempted to subject Lubicon
Lake Band members to a retroactive application of the Canadian
Indian Act as it stood prior to its amendment following the
Committeet's decision in Sandra lovelace v. Canada." This
statement is completely incorrect. 1In 1985, the Band submitted a
membership code pursuant to the Indian Act (as_amended following
the Lovelace case), which was accepted by Canada and gave to the
Band total control over its own membership. As a consequence,
the Government of Canada's offer is based on the approximately
500 people determined by the Band alone to be members of the
Lubicon Lake community. It is therefore submitted that the

communicants' allegation in respect of article 26 is without any

foundation.

(iv) legal Releases

Regarding the Band's claim that to accept Canada's offer would

require them to relinquish unjustly their aboriginal rights, the
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Government of Canada submits that this notion is based on a
fundamental misunderstanding of the nature of aboriginal and
treaty rights. By definition, a treaty of cession involves
promises by a gerrnment to deliver certain rights and benefits
of special interest to the aboriginal persons involved, in
exchange for the voluntary release by a band of its aboriginal
rights. Such arrangements bring certainty and clarity to the
relations between a government and its native citizens. It is
submitted that it is in the interests of indigenous groups,
states, and the international community more generally, to

encourage settlements to resolve such legal disputes.

It is the Government of Canada‘'s position that the aboriginal
rights claimed by the Lubicon have already been extinguished by a
treaty covering the land in question, and that Canada's offer
would, if accepted, fulfill all outstanding obligations to the
Lubicon under that treaty. In the alternative, if the Band
believes that they have unextinguished aboriginal rights, or that
the offer does not fulfill Canada's outstanding obligations under
the treaty, it may pursue such aboriginal or treaty claims in the
courts. However, if the Band accepts Canada's offer, then it is

only logical that in accepting the offer, the Band would in turn
release the Government of Canada from further aboriginal or

treaty claims.
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IV. ARTICLE 2(3)

It is clear from the above discussion respecting articles 14 (1) &
26 of the Covenant, that effective remedies are available to the
communicants in the form of both judicial proceedings, as well as
negotiations and acceptance of Canada's offer. Thus, it is
submitted that there is no basis on which to conclude that there
has been a breach of article 2(3) of the Covenant. Specifically,
it is the position of the Government of Canada that a party to a
communication under the Optional Protocol cannot decline to
accept the jurisdiction of the national courts. The communicants
have subnitted no evidence of a corrupt or unfair judicial system
to justify an exception to this fundamental principle. Judicial
decisions in Canada relating to aboriginal or other native claims
demonstrate that the Canadian judicial system is fair and

impartial.

v. ARTICLES 17 AND 23(1), 18 AND 27 OF THE COVENANT

The Government of Canada submits that the basis of the
communicants' claims in respect of articles 17 and 23(l), 18 and
27 of the Covenant, is essentially the same - namely, that the
land and community of the Band have been destroyed-through the

actions of Canada. In putting forth these ¢laims, the
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communicants have made a number of statements which misrepresent

the actual status of the lands at issue,

Firstly, at page 4 of the communicants' most recent submission,
it is alleged that "Canada is participating in a project by which
virtually all traditional Lubicon lands have been leased for
timber development®. In fact, this statement is not accurate.
The Daishowa pulp mill, the project to which the Band refers, is
now under construction north of Peace River, Alberta. This
location is neither within the Band's alleged “traditional®
lands, nor within the 247 square kilometre area (95 sqg. mi)

agreed to by the Band and the province of Alberta for a reserve.

The Daishowa pulp mill is located approximately 80 kilometres
away from the land set aside for the Iubicon Lake Band. A map

attached as Appendix 2 ¢learly indicates the locations of the
places referred to above. As regards the area available to the
pulp mill to supply its operations, the forest management
agreement between the province of Alberta and the pulp mill
specifically excludes the land proposed for the Lubicon Lake
Band. Moreover, in the interests of sound forest management
practices, the area cut annually outside of the proposed Lubicon

reserve will involve less than 1% of the area specified in the

forest management agreement.
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Secondly, the Government of Canada contests the communicants'
assertion that the 247 square kilometre area, sought by and
offered to %he Band, has been totally destroyed. The Government
of Canada's offer to the Lubicon Band (outlined above) includes
mineral rights on 205 square kilometres of the 247 square
kilometre reserve area. No oil or gas has been extracted from
the specified 205 square kilometre area, thus the Band's rights
in this regard have in no way been impaired. Moreover, for the
last approximately two years, there has been no drilling or

exploration activity in the area identified for the Band.

While Canada acknowledges that seismic lines cut several years
ago, may have caused limited disturbance to the vegetation and
wildlife of the area, the extent of this disturbance has never
been so great as to preclude the Lubicon from carrying on their
traditional hunting and trapping activities. This point is
evidenced by the discussions between the Band and the province of
Alberta in respect of the Wildlife and Integrated Land Use
Management Agreement. This agreement, the terms of which have
been agreed to in principle by the partiés, will give to the Band
a significant measure of involvement in wildlife management and
land use planning, in conjunction with other native groups who
share the same traditional hunting grounds. The representations

of the Band relating to the destruction of wildlife in the
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proposed reserve area are refuted by the Band'!'s participation in

an agreement for the management of that wildlife.

It is appropriate at this point to address the Committee's
request that Canada take interim measures tb avoid damage to the
communicant, pursuant to rule 86 of the provisional rules of
procedure. As is evident from the above, there has been no .
interference with the land proposed foxr a Lubicon reserve for
approximately two years. Both Canada and Alberta have refrained
from actions that would prejudice or adversely afféct the status
of this land, including the mineral rights which attach to it.
Moreover, the Government's offer to the Lubicon Lake Band would
provide, if accepted, an effective remedy to the Band's claims.
Finally, it should also be noted that the Government of Canada
has provided overall financial assistance to the Band of over
$1.8 million to assist it in pursuing negotiations and its couft
actions. As well, direct and indirect funding in the amount of
$1.5 million per year is given by the Government to the Band for

ongoing community programs and services,

VI. ARTICIES 6(1) AND 7 OF THE COVENANT

[

In regard to the Band's allegations of ¢ruel, inhuman or

degrading treatment, and violations of the inherent right to
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life, the Government of Canada submits that there is no evidence

to support such allegations,

VII. RECENT DEVELOPMENTS

Canada wishes to apprise the committee of recent developments in
the Cadotte lLake/Little Buffalo community, within which the
majority of Lubicon Lake Band members now reside. In December
1988, Canada was made aware of a new group within the community,
who sought to resolve the rights of its members under Treaty 8,
independent of the Lubicon Lake Band. This group, comprised of
approximately 350 native people, sought recognition from the
Government as a new band. The group consists of Lubicon Lake
Band members who have formally stated their intention of joining
the new band, former Lubicon members who were removed by the Band
in January 1989, and other native people living within the
community. Some members of the new band clearly have recognized
rights to land pursuant to Treaty 8, such as the right to a
reserve. To facilitate the taking of the land collectively (or
in commen) for the purposes of a reserve, the federal government
agreed to the creation of the Woodland Cree Band. Canada
recognizes the same legal obligation to the Woodland Cree as it

does to Lubicon Lake Band members., A letter from the leader of

the Woodland Cree to the Edmonton Journal, outlining the purpose

and composition of the Band, is attached as Appendix 3.
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In addition, there have been further developments resulting from
a provision of Treaty 8 that offers individuals with entitlements
under the Treaty a right to elect to take land under the Treaty
in common with a band, or to take land in severalty - that is, in
the name of the individual Indian. 1In this regard, a group of
Lubicon Lake Band members has recently filed a formal claim with
the Government of Canada to take land in severalty to live apart

from the Lubicon Lake Band.

VIIT. CONCLUSION

The Government of Canada submits, based on the information above,
(1) that a party to a dispute who is not informed of.the specific
charges to be addressed cannot'prepare a proper defence. Thus,
the failure of an adjudicative body to articulate provisions that
are allegedly breached, puts into issue the validity of any
substantive decision reached by that body; (2) that there is no
evidence of a breach of the Covenant and (3) that the
communication of the Lubicon Lake Band should therefore be
dismissed, without prejudice to the ongoing process of
negotiations between Canada and the Lubicon Lake Band, and other

native groups to whom Canada has legal obligations.
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APPENDIX 1

CHRONO OF THE LITIGATION OF THE LUBICON D

1. In 1980, the Lubicon Band commenced its original action in
the Federal Court against the federal government, the Province of
Alberta and certain corporations. The Federal Court, Trial
Division struck the province and the corporations from that
action because, by law, the Federal Court has jurisdiction only
in regard to matters relating to the federal government. That
decision was affirmed by the Federal Court of Appeal in 1981.

The Band has taken no steps to prosecute this action against the
federal government, and it therefore remains in abeyance.

2. In 1982, the Band commenced proceedings against the Province
of Alberta and certain corporations in the Court of Queen's Bench
of Alberta. Proceedings with respect to an interim injunction
concluded in 1985 when the Supreme Court of Canada denied leave
to appeal from the denial of the interim injunction.

3. In 1985, an application by the Band requesting the court to
order funding from the federal government, was dismissed by the
Federal Court, Trial Division, essentially on the ground that it
had not been commenced under the proper judicial process.
Nevertheless, in January, 1986, Canada gave the Band a $1.5
million ex gratia payment to offset legal expenses.

4, Later in 1986, the Band commenced a fresh proceeding in the
Federal Court for funding to allow it to prosecute the original
Federal Court action and the action commenced in the Court of
Queen'’s Bench of Alberta. An application to strike that
Statement of Claim was heard in 1987 and allowed in part. An
appeal and a cross~appeal were launched from that decision.

5. In October of 1987, the Court of Queen's Bench of Alberta
dismissed an application by the Band to have the federal
government added as a party in the 1982 action. An appeal from
that decision was filed.

6. In March of 1988 the Band commenced another Federal Court
action in response to a grant of money by the federal government
towards the partial construction of the Daishowa pulp mill. A
defence was filed to that action by the federal government. fThe
Band has taken no further steps.

7. In May of 1988, Canada commenced an ac¢tion against the
Lubicon Lake Band and the Province of Alberta to finally resolve
matters. It sought from the Court a determination of the nature
and extent of Alberta's obligation to provide the lands requested
by the Government of Canada for a lLubicon reserve, and as well, a
determination of the basis on which the Band's entitlement to
lands should be computed.
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8. Two appeals were scheduled to be heard in October of 1988.
The first was the Band's appeal from its unsuccessful attempt to
add the federal government in the action before the Court of
Queen's Bench of Alberta, and the second was the appeal and
cross~appeal from the partially successful application in the
Federal Court to obtain funds to finance the original two
lawsuits.

9. Oon October 6, 1988, the Band advised the Court of Appeal of
Alberta that they no longer intended to participate in any
proceedings to which the Band was a party, including before the
Alberta Court of Appeal, the Court of Queen's Bench of Alberta,
and the Federal Court of Canada. As a result of that statement,
the Alberta Court of Appeal ruled their appeal abandoned. On the
same basis, the Federal Court funding action was also dismissed.

10. On October 22, 1988, the Band and Alberta negotiated a
settlement proposal so as to establish a 247 square kilometre
reserve. The Band abandoned its claim of aboriginal title over a
large area of northern Alberta. On January 24, 1989, Canada
formally offered to implement this proposal so as to create a
reserve at Lubicon lake. This land claim settlement is often
referred to as the Grimshaw Agreement. The Grimshaw Agreement
resolved the Band's longstanding land claim and leaves only the
issue of compensation outstanding.

CONCLUSYON

The Band's decision to boycott all litigation in October of
1988 was unilateral and these Court actions can be reactivated
without penalty. While Canada's legal position is that no
compensation is owing, Canada has repeatedly urged the Band to
pursue these matters in the Canadian courts. In light of the
Band's ability to accept the Grimshaw Agreement, without
prejudice to their ability to litigate the issue of compensation,
it is submitted that the Band can not be said to be the victim of
unreasonably prolonged domestic remedies.
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The Edmonton Journal, August 11, 1989

Y, We're going a

little bit public

. 14
7
Ex-Lubicons
We thought we'd rather write than B¢ intervicwed
thraugh the phone. and arc lioping you'll publish every

bil of this Jetter. )
To telf the truth, we actually doa’t want anything %o

- do with the media, Sul xiwe the puldic wunts (o hear 2

Mutle bit atout our group, and

ame the man (ran
Chicago., Fred Lenparenn, uMishing unploasant vortis

“to the public about us, we are aow willing (o go a fitte

bit to the pubiic, .

Yen, we are ferming 4 band and we're more than
huppy that the government has allowed ys to form a
band. Our humd doesn't have any wdens of becoming o
militani-type one, elther. However, this docm't mean
thut we're & dunch of belpless poople who won't move
when i0's rime (o speak up or defund ourselves. Rul all
in all, we'd 1ather 82 & hund (hat would got aloug with
thu public and ohey Canadian lava

Qur haned cousists of more thas 350 prople frum
theee moups joined Gpethn, pooplz an ceveralty:
people hicked off Lublcon Uand murulerthip bossu

. they wouldn't support izl wowes; and who
wunn't wanted an Lublcon Band memburahp dacaure
they weren’t frivnds of e fandens.

s Woodland Crev Qaud-tod2 R Just a8

‘much aboniginal (o the area 46 the Lu

Hand, T
other wondy, ths psopls o7 the Woodhnd Crec Band-to-
he are just a8 much catitled to ths bind in the area an
the Lubicona ure. Basidss, wa own o kot of troplinee in

in new band

the ares, but don't own any land legally. That's one
reason why we asked the government to allow us to
form » new band, co we would (2t & reserve and be
nore aiabls. :

To he on o Mie ki, if the government had not
allowan us to form v 2w band and wegutinte on our
own, then the other yroup thouldn't dirzrve {t. cither. If
this other group would haw tentled, it would have f2ft
wimost two-thinds of the peopls from Cadotte Lake and
Little Buffalo out, and if Lannamon'y there 1o help the
Indian people, then why 13 ho trying his Bast 10 atop the
rest of us from trying for o lamd claim? We don't care
what the Lubicons do, w2 just care obout our prople.

We believe Lanmrcon tvanta this rest of us totally left
out beeanee v don't agren with his moves, He wiints 10
Quit eur. thing whily b enntinues his loag huitk with
ths  gavernuent, duturhing B orstepuscell)
communiticy, and at keaat ensuting @ militant right from
our R, :

Our oup had n mesting ond coloctad mo, Archie
Conlinal, William Thumas and Hoy Letendro to deal
with the t for us. Any dsnl they ean reewh
wil) 5 put to nur p20pls to by Yo of 19

Lahoyenn

. Meivin
Woodiand Croz Ronduto-be
Crdotte Lako

o

!
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SUBSTANTIVE COMMENTS OF THE GOVERNMENT OF CANADA
ON THE COMMUNICATION OF CHIEF BERNARD OMINAYAK

AND THE LUBICON LAKE BAND TO THE HUMAN RIGHTS COMMITTEE

I. GENERAL

The Secretary-General of the United Nations, in his note no. G/s0O
215/51 CANA (38) 167/1984, dated July 14, 1989, transmitted to
Canada the decision of the Human Rights Committee requesting
Canada's comments on the merits of the author's communication, by
September 1, 1989.

In this regard, the Government of Canada has outlined below a
number of points. Firstly, it is submitted as a preliminary
matter, that because Canada has not been advised of the articles
on which the Committee's admissibility decision is based, Canada
is prejudiced in its ability to properly prepare a response.
Secondly, with respect to the substantive allegations made under
articles 2(3), 14(1) and 26 of the Covenant, Canada contests the
communicant's claim that a fair trial by an independent and
impartial tribunal, as well as effective remedies, are
unavailable in Canada. The communicants have manifestly not
exhausted local remedies and delays in judicial proceedings have
not been the result of governmental actions. Moreover, the

Lubicon Lake Band has publicly refused to recognize the

competence of Canadian courts, contrary to the principles
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underlying the Covenant. As well, the negotiations currently in
process and the offer made to the Band provide an effective
remedy to the Band's claims. Thirdly, in respect of articles 17
and 23(1), 18 and 27 of the Covenant, the Government of Canada
disputes the factual accuracy of the assertion on which these
allegations are based - namely, that the communicant's land and
community have been destroyed. Canada denies that assertion as a
matter of fact. Finally, as regards allegations made pursuant to
articles 6(1) and 7 of the Covenant, it is the Government's
position that there is no evidence to support such allegations

and that they are without factual foundation.
II. NATURAL JUSTICE DENTED

The Government of Canada has on several occasions requested the

Human Rights Committee to identify the specific article(s) of the

Covenant on which its admissibility decision is founded. Despite

these requests, the Committee has provided no information or

details to clarify its decision of July 22, 1987, declaring the
communication admissible, not on the basis of article 1 (as

alleged by the Lubicon Band) but "insofar as it may raise issues |
under article 27 or other articles of the Covenant". 1In order to

properly respond to an accusation, the principles of natural

justice require that a party know the specific charge and

evidence on which that accusation is based. This principle is in

. : 003247
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fact recognized in the context of criminal charges in article

14 (3) (a) of the Covenant, which provides that everyone shall be
entitled "to be informed promptly and in detail ... of the nature
and cause of the charge against him:" Because Canada has not
been informed of the Covenant articles and evidence on which the
communication was declared admissible, it is the Government's
position that the principles of procedural fairness are not being
respected and that Canada is prejudiced in its ability to respond

to the Band's claim.

Under the circumstances, the Government of Canada has sought to
address below, to the best of its ability, what it perceives to

be the basis of the Committee's concerns.

ITT. ARTICLES 14(1) AND 26 OF THE COVENANT

(i) Judicial Proceedings

The communicants allege that "Canada has failed to provide the
Band a fair, independent and impartial tribunal for resolution of
its domestic claims". The communicants also refer, at page 11 of
their most recent submission, to allegations made in previous
submissions of bias on the part of Canadian judges. It is the
Government of Canada's position that these allegations are

totally without foundation. Canadian courts have a long
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tradition of performing their judicial functions impartially and
with integrity. This tradition includes numerous cases won by
aboriginal litigants. The communicants have presented no
evidence to indicate that the judiciary acted differently in
actions concerning the Lubicon Lake Band. Moreover,
responsibility for any delays in the resolution of the Band's
court actions lies largely with the Band itself. The
communicants have not taken the necessary steps to move any of
the actions they commenced forward, and they have refused to
cooperate with the federal government in the action it commenced
in an attempt to resolve matters with the Lubicon. (A chronology
of the judicial proceedings to date is attached as Appendix 1.)
On September 30, 1988, the Band declared that it did not
recognize the jurisdiction of Canadian courts, effectively ending
any attempt to obtain a resolution through the Canadian judicial

process.

As has been outlined in the Government's previous submissions,
(Communication dated June 20, 1989 at pages 5 to 6, October 7,
1987 at pages 4 to 9, and May 31, 1985 at pages 2 to 7), three
actions in respect of the Band are currently outstanding.
Further details are also contained in the chronology of judicial
proceedings, attached as Appendix 1. The first of these three
actions was commenced by the Band in the Federal Court of Canada

against the Federal Government. It has been held in abeyance
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since 1981 even though it is the Band's responsibility to take
the next step in the law suit. The second action was commenced
by the Band in the Alberta Court of Queen's Behch against the
province and certain private corporations. Since 1985, when the
Band was denied an interim injunction, it has not taken any
substantive steps in the proceedings and it has abandoned its
appeal against the Court's refusal to add Canada as a party.
This inaction on the substance of the claim continued despite a
$1.5 million ex gratia payment from the Government to the Band,
to offset legal expenses. The third -action was commenced in May
1988 by the federal government in an effort to overcome
jurisdictional difficulties in bringing both the provincial and
federal governments and the Band before the same Court, and to
finally resolve matters. The Band subsequently refused to
participate in this action, despite express efforts by the Chief
Justice of the Court of Queen's Bench of Alberta to expedite the
matter. This action also remains in abeyance. In October 1988,
the Band took the public position, contrary to the principles
underlying the Covenant, that it would not recognize the

jurisdiction of the courts of Canada.

Each one of the above court actions provides a vehicle by which
the Band could resolve its claims. Yet, the Band has not taken
any substantive steps in either of its two actions, nor has it

cooperated with the federal government's attempts to have a trial
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on the merits. It is therefore evident that the prolonging of
domestic remedies has not been the responsibility of the
Government'of Canada. Moreover, under the circumstances,
Canadian courts have not had an opportunity to make even an
initial determination on the substance of the issues raised by

the Lubicon Lake clain.

(ii) Negotiations

In addition to judicial proceedings, the Government of Canada has
sought to resolve matters with the Lubicon Lake Band by way of
negotiations. A new round of negotiations has been commenced and
extensive efforts are being made in this regard. Discussions
between the Band and the province of Alberta began on August 23,
1989, and discussions with the federal government are scheduled

to begin on September 7, 1989.

During negotiations held between November 1988 to January 1989,
an offer was made by the federal government which would have
resulted in the Band receiving 247 square kilometres of land (95
sg. mi.), mineral rights on 205 square kilometres (79 sq. mi),
community facilities for each family living on the reserve
(including housing, water and sewage services, electrification,
roads and a school), and an economic self-sufficiency package

valued at $10.2 million. On the basis of 500 Band members and a

003251



Document disclosed under the Access fo Information Act
Document divulgué en vertu de la Loi sur l'acces a l'information

UNCLASSIFIED 5/17
NON CLASSIFIF -7 -

land and mineral rights), this offer amounted to $90,000 per

person or almost half a million dollars for each family of five.

Government package worth a total of $45 million (non-inclusive of
This offer met virtually each one of the communicant's demands,
either in full or to the extent that equal treatment with other
Canadian bands was approximated or exceeded. Only one major
point of contention remained outstanding between the Government
and the communicant - a claim by the Band for approximately $167
million in compensation for economic and other losses allegedly
suffered. In an attempt to settle matters with the Band to the
extent possible, the Government of Canada put forward a proposal
that expressly enabled the Band to accept all the terms of the
offer that had been agreed upon (i.e., a 247 sq. km. permanent
land base with mineral rights on 205 sg. km., new housing with
all related services, a new school, self-government, and wildlife
management participation over a large area), and in addition
pursue its claim for general compensation in the Canadian courts.
The Government's offer to the Lubicon is still outstanding. It
provides a means by which the Band could maintain its culture,
control its way of life and achieve economic self-sufficiency.
However, these means can only be offered to the Band, they cannot

be imposed, and to date the Band has refused this option.
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(iii) Membership

At page 12 of the communicant's most recent submission, a
violation of article 26 of the Covenant is claimed, on the basis
that the membership formula used by the Government of Canada in
resolving the Lubicon claim is unequal and discriminatory in
comparison to the treatment of other native groups. Specifically
the Band states that "Canada has attempted to subject Lubicon
Lake Band members to a retroactive application of the Canadian
Indian Act as it stood prior to its amendment following the

Committee's decision in Sandra lLovelace v. Canada." This

statement is completely incorrect. 1In 1985, the Band submitted a
membership code pursuant to the Indian Act (as _amended following
the lLovelace case), which was accepted by Canada and gave to the
Band total control over its own membership. As a consequence,
the Government of Canada's offer is based on the approximately
500 people determined by the Band alone to be members of the
Lubicon Lake community. It is therefore submitted that the

communicants' allegation in respect of article 26 is without any

foundation.

(iv) Legal Releases

Regarding the Band's claim that to accept Canada's offer would

require them to relinquish unjustly their aboriginal rights, the
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Government of Canada submits that this notion is based on a
fundamental misunderstanding of the nature of aboriginal and
treaty rights. By definition, a treaty of cession involves
promises by a government to deliver certain rights and benefits
of special interest to the aboriginal persons involved, in
exchange for the voluntary release by a band of its aboriginal
rights. Such arrangements bring certainty and clarity to the
relations between a government and its native citizens. It is
submitted that it is in the interests of indigenous groups,
states, and the international community more generally, to

encourage settlements to resolve such legal disputes.

It is the Government of Canada's position that the aboriginal

rights claimed by the Lubicon have already been extinguished by a

treaty covering the land in question, and that Canada's offer
would, if accepted, fulfill all outstanding obligations to the

Lubicon under that treaty. In the alternative, if the Band

believes that they have unextinguished aboriginal rights, or that
the offer does not fulfill Canada's outstanding obligations under

the treaty, it may pursue such aboriginal or treaty claims in the

courts. However, if the Band accepts Canada's offer, then it is
only logical that in accepting the offer, the Band would in turn
release the Government of Canada from further aboriginal or

treaty claims.
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Iv. ARTICIE 2(3

It is clear from the above discussion respecting articles 14(1) &
26 of the Covenant, that effective remedies are available to the
communicants in the form of both judicial proceedings, as well as
negotiations and acceptance of Canada's offer. Thus, it is
submitted that there is no basis on which to conclude that there
has been a breach of article 2(3) of the Covenant. Specifically,
it is the position of the Government of Canada that a party to a
communication under the Optional Protocol cannot decline to
accept the jurisdiction of the national courts. _The communicants
have submitted no evidence of a corrupt or unfair judicial system
to justify an exception to this fundamental principle. Judicial
decisions in Canada relating to aboriginal or other native claims
demonstrate that the Canadian judicial system is fair and

impartial.
V. ARTICLES 17 AND 23(1 18 AND 27 OF THE COVENANT

The Government of Canada submits that the basis of the
communicants!' claims in respect of articles 17 and 23(1), 18 and
27 of the Covenant, is essentially the same - namely, that the
land and community of the Band have been destroyed‘through the

actions of Canada. In putting forth these claims, the
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communicants have made a number of statements which misrepresent

the actual status of the lands at issue.

Firstly, at page 4 of the communicants' most recent submission,
| it is alleged that "Canada is participating in a project by which
virtually all traditional Lubicon lands have been leased for
timber development"™. In fact, this statement is not accurate.
| The Daishowa pulp mill, the project to which the Band refers, is
now under construction north of Peace River, Alberta. This
location is neither within the Band's alleged "traditional"
lands, nor within the 247 square kilometre area (95 sg. mi)

agreed to by the Band and the province of Alberta for a reserve.

The Daishowa pulp mill is located approximately 80 kilometres
. away from the land set aside_for the Lubicon Lake Band. A map

attached as Appendix 2 clearly indicates the locations of the
places referred to.above. As regards the area available to the
pulp mill to supply its operations, the forest management

i agreement between the province of Alberta and the pulp mill

specifically excludes the land proposed for the Lubicon Lake
Band. Moreover, in the interests of sound forest management |
practices, the area cut annually outside of the proposed Lubicon |
reserve will involve less than 1% of the area specified in the

forest management agreement.
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Secondly, the Government of Canada contests the communicants®
assertion that the 247 square kilometre area, sought by and
offered to the Band, has been totally destroyed. The Government
of Canéda's offer to the Lubicon Band (outlined above) includes |
mineral rights on 205 square kilometres of the 247 square
kilometre reserve area. No 0il or gas has been extracted from
the specified 205 square kilometre area, thus the Band's rights
in this regard have in no way been impaired. Moreover, for the
last approximately two years, there has been no drilling or
exploration activity in the area identified for the Band.

While Canada acknowledges that seismic lines cut several years
ago, may have caused limited disturbance to the vegetation and
wildlife of the area, the extent of this disturbance has never
been so great as to preclude the Lubicon from carrying on their
traditional’hunting and trapping activities. This point is
evidenced by the discussions between the Band and the province of
Alberta in respect of the Wildlife and Integrated Land Use
Management Agreement. This agreement, the terms of which have
been agreed to in principle by the parties, will give to the Band
a significant measure of involvement in wildlife management and
land use planning, in conjunction with other native éroups who
share the same traditional hunting grounds. The representations

of the Band relating to the destruction of wildlife in the

~ 003257




Document disclosed under the Access fo Information Act
Document divulgué en vertu de la Loi sur l'acces a l'information

CLASSIFIED o
O CLASSIFIF .

proposed reserve area are refuted by the Band's participation in

an agreement for the management of that wildlife.

It is appropriate at this point to address the Committee's
request that Canada take interim measures to avoid damage to the
communicant, pursuant to rule 86 of the provisional rules of
procedure. As is evident from the above, there has been no
interference with the land proposed for a Lubicon reserve for
approximately two years. Both Canada and Alberta have refrained
from actions that would prejudice or adversely affect the status
of this land, including the mineral rights which_attach to it.
Moreover, the Government's offer to the Lubicon Lake Band would
| provide, if accepted, an effective remedy to the Band's claims.
% . ' Finally, it should also be noted that the Government of Canada
‘ has provided overall financial assistance to the Band of over
$1.8 million to assist it in pursuing negotiations and its court
actions. As well, direct and indirect funding in the amount of
$1.5 million per year is given by the Government to the Band for

ongoing community programs and services.
VI. ARTICLES 6(1) AND 7 OF THE COVENANT

In regard to the Band's allegations of cruel, inhuman or

degrading treatment, and violations of the inherent right to
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life, the Government of Canada submits that there is no evidence

to support such allegations.
VII. RECENT DEVELOPMENTS

Canada wishes to apprise the committee of recent developments in
the Cadotte Lake/Little Buffalo community, within which the
majority of Lubicon Lake Band members how reside. 1In December
1988, Canada was made aware of a new group within the community,
who sought to resolve the rights of its members under Treaty 8,
independent of the Lubicon Lake Band. This group, comprised of
approximately 350 native people, sought recognition from the
Government as a new band. The group consists of Lubicon Lake
Band members who have formally stated their intention of joining
the new band, former Lubicon members who were removed by the Band
in January 1989, and other native people living within the
community. Some members of the new band clearly have recognized
rights to land pursuant to Treaty 8, such as the right to a
reserve. To facilitate the taking of the land collectively (or
in common) for the purposes of a reserve, the federal government
agreed to the creation of the Woodland Cree Band. Canada
recognizes the same legal obligation to the Woodland Cree as it
does to Lubicon Lake Band members. A letter from the leader of
the Woodland Cree to the Edmonton Journal, outlining the purpose

and composition of the Band, is attached as Appendix 3.
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In addition, there have been further developments resulting from
a provision of Treaty 8 that offers individuals with entitlements
under the Treaty a right to elect to take land under the Treaty

in common with a band, or to take land in severalty - that is, in
the name of the individual Indian. In this regard, a group of

Lubicon Lake Band members has recently filed a formal claim with
the Government of Canada to take land in'severalty to live apart

from the Lubicon Lake Band.
VIII. CONCLUSION

The Government of Canada submits, based on the information above,
(1) that a party to a dispute who is not informed of the specific
charges to be addressed cannot prepare a proper defence. Thus,

N the failure of an adjudicative body to arﬁiculate provisions that
are allegedly breached, puts into issue the validity of any
substantive decision reached by that body; (2) that there is no
evidence of a breach 6f the’Covenant and (3) that the
communication of the Lubicon Lake Band should therefore be
dismissed, without prejudice to the ongoing process of

negotiations between Canada and the Lubicon Lake Band, and other

native groups to whom Canada has legal obligations.
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CHRONOLOGY OF THE LITIGATION OF THE LUBICON LAKE BAND

1. In 1980, the Lubicon Band commenced its original action in
the Federal Court against the federal government, the Province of
Alberta and certain corporations. The Federal Court, Trial
Division struck the province and the corporations from that
action because, by law, the Federal Court has jurisdiction only
in regard to matters relating to the federal government. That
decision was affirmed by the Federal Court of Appeal in 1981.

The Band has taken no steps to prosecute this action against the
federal government, and it therefore remains in abeyance.

2. In 1982, the Band commenced proceedings against the Province
of Alberta and certain corporations in the Court of Queen's Bench
of Alberta. Proceedings with respect to an interim injunction
concluded in 1985 when the Supreme Court of Canada denied leave
to appeal from the denial of the interim injunction.

3. In 1985, an application by the Band requesting the court to
order funding from the federal government, was dismissed by the
Federal Court, Trial Division, essentially on the ground that it
had not been commenced under the proper judicial process.
Nevertheless, in January, 1986, Canada gave the Band a $1.5
million ex gratia payment to offset legal expenses.

4. Later in 1986, the Band commenced a fresh proceeding in the
Federal Court for funding to allow it to prosecute the original
Federal Court action and the action commenced in the Court of
Queen's Bench of Alberta. An application to strike that
Statement of Claim was heard in 1987 and allowed in part. An
appeal and a cross-appeal were launched from that decision.

5. In October of 1987, the Court of Queen's Bench of Alberta
dismissed an application by the Band to have the federal
government added as a party in the 1982 action. An appeal from
that decision was filed.

6. In March of 1988 the Band commenced another Federal Court
action in response to a grant of money by the federal government
towards the partial construction of the Daishowa pulp mill. A
defence was filed to that action by the federal government. The
Band has taken no further steps.

7. In May of 1988, Canada commenced an action against the
Lubicon Lake Band and the Province of Alberta to finally resolve
matters. It sought from the Court a determination of the nature
and extent of Alberta's obligation to provide the lands requested
by the Government of Canada for a Lubicon reserve, and as well, a
determination of the basis on which the Band's entltlement to
lands should be computed.
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a 3. Two appeals were scheduled to be heard in October of 1988.
The first was the Band's appeal from its unsuccessful attempt to
add the federal government in the action before the Court of
Queen's Bench of Alberta, and the second was the appeal and
cross—appeal from the partially successful application in the

- Federal Court to obtain funds to finance the original two
lawsuits.

9. On October 6, 1988, the Band advised the Court of Appeal of
Alberta that they no longer intended to participate in any
proceedings to which the Band was a party, including before the
Alberta Court of Appeal, the Court of Queen's Bench of Alberta,
and the Federal Court of Canada. As a result of that statement,
the Alberta Court of Appeal ruled their appeal abandoned. On the
same basis, the Federal Court funding action was also dismissed.

10. On October 22, 1988, the Band and Alberta negotiated a
settlement proposal so as to establish a 247 square kilometre
reserve. The Band abandoned its claim of aboriginal title over a
large area of northern Alberta. On January 24, 1989, Canada
formally offered to implement this proposal so as to create a
reserve at Lubicon Lake. This land claim settlement is often
referred to as the Grimshaw Agreement. The Grimshaw Agreement
resolved the Band's longstanding land claim and leaves only the
issue of compensation outstanding.

-

CONCLUSION

The Band's decision to boycott all litigation in October of

11988 was unilateral and these Court actions can be reactivated
N without penalty. While Canada's legal position is that no

compensation is owing, Canada has repeatedly urged the Band to
pursue these matters in the Canadian courts. 1In light of the
Band's ability to accept the Grimshaw Agreement, without
prejudice to their ability to litigate the issue of compensation,
it is submitted that the Band can not be said to be the victim of
unreasonably prolonged domestic remedies.
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The Edmonton Journal, August 11, 1989

APPENDIX 3

_/ We're going a little bit public

Ex-Lubicons in new band

We thought we'd rather write than be intervicwed
through the phone, and arv hoping you'll publish every
bit uf this letter.

To tell the truth, we actually don’t want anything to
-do with the media. Hut xinwe the public wants to hear a
Jittle dit ahout vur group, and since the man frum

Chicagn, Fred Lennarson, iti&shing unplcasant worts
-tu the public about us, we are now willing 1o go A little
bit to the public. ,

Yex, we are lorming 4 band and we'rc more than
huppy that the government has allowed us to form a
band. Our humi doesn't have any ideas of becoming o
militant-lype one, either. However, this docsn't mean
thul we're a bunch of helpless le who won't mowe
when it's time o speak up or «icfund ourselves. But all
in all, we'd 1nther be & hund that would get aloug with
the public and ohcy Canadian laws.

Qur bamd oomsists of more thuu 330 people frum
three aoups Joined o, people on weveralty:
poople kicked off Lubicon Band membership decum:

. they woukin't support illcgul inoves; and who
weren't wanted on Lubicon Band membuershlp becaune
they weren't fricnds of the leadcr.

: Woodland Cree Band-to-be are just as
‘much abonginal to the area as the Lu Band. ln
other words, the people 6f the Woodland Crec Band-to-

he are just as much entitled to the land in the area an
the Lubicons ure, Pesides, we own a Jot of traplincs in

the arex, but don't own any land legally. That's onc
reason why we asked the government to ullow us to
form a new band, s0 we could get a rexcrve and be
more atable, .

‘To be on a fair haxis, if the government had not
allowed us to form a new band and ncgutiate on our
own, then the othcr group shouldn't duwcrve lt, edther. If
thix other group would have settled, it would have fefl
ulmost two-thinds of the people from Cadotic Lake and
Little Buffalo out, and if’ Lannamon's there to help the
Indion pwrlc. then why is.he tryirgaﬂhls best to stap the
rest of us from trying for a land claim? We don't cure
what the Luhicons do, we just care about our people.

We believe Lennacrson wants the rest of us totally lelt
out because we don't agree with his moves. te wunty to
quit our thing while he continues his long hattle with
the povernment, dinlurhing  the  onco-pacelul
communilics, and at least crouling & mikitant right from

- OUr arcy,

Our mosp had » muxting and ackocted me, Archie
Candinal, Willlam Thumas and Roy Letendre to deal
with the governmcut for us. Any they can reatch

will be put to our people to of no.
e pletomy ye , Melvin Laboucan
Woodland Cree Rand-to-be
Cadotte Lake
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Indian and Northern  Affaires indiennes
Affairs Canada et du Nord Canada

CONFIDENTIAL
BY HAND

Your file  Votre référence

Mr. Dan Livermore (IMH)

Director

Human Rights and Social Affairs Division
External Affairs, Tower C-7

125 Sussex Drive

Ottawa, Ontario

Qur file  Notre référence

K1Aa 0G2 P\CC
. %50003
| | ‘ FZE Qﬁ_, /3 ausésu-:.. A,L,LLQ‘J;\,\
Re: Lubicon _l____;_
s w .

Dear Dan: - ‘

Further to our phone conversation this morning, enclosed are
materials for immediate transmission to Canadian embassies
and missions as well as materials for submission to the
United Nations.

Concerning the material for the Canadian missions, several
copies in English and French are provided of a communiqué
which includes a press release, a one page summary of
Canada's offer and a statement by the minister. Based on
your.- assessment that a short summary statement translated
into German with English and French materials attached would
be appropriate for German language countries, I would
suggest that the Canadian missions translate the top page in
the communiqué. Please advise if you feel that a different
summary is needed for translation.

With regard to a submission by the Canadian government to
the Human Rights Committee (HRC), Martin Low and I are
meeting tomorrow to discuss the details. Along with the
communiqués, enclose are materials which should form the
basis of that submission:

o statement by Brian Malone, federal negotiator to the
Lubicon Lake Land Claim Negotiations. This provides a
.context to the formal offer.

o the formal offer by Canada to the Lubicon Lake Band.

o the Lubicon Lake Indian Band Self-Government Framework
Agreement. This was negotiated along side the formal
offer on the land issues but is separate from it. The
band's request to have this treated confidentially
should be respected but this should pose no difficulty
since the complaint procedures of the HRC are supposed
to be confidential.

Canadi
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These materials make clear that domestic remedies are not
exhausted. In the press release, in the minister's
statement and in the statement by Brian Malone, it is said
that Canada's offer remains open and that the band is free
to sue Canada and/or Alberta for compensation through the
courts. Thus any charges that the complaint should be
considered by the HRC due to exhaustion of domestic remedies
could be countered. A check should also be made on the
status of the 1503 complaint which the Grand Council of the
Cree was supposed to have submitted concerning the Lubicon,
in order to see if follow-up is needed on that complaint as
well.

For your information, only copies of the formal offer were
sent yesterday to Susan Norquay and Irit Weiser. By copy of
this letter, the additional materials are also being sent to
Martin Low.

I would trust that copiés of the communiqué would serve as
adequate briefing material for the members of the Canadian
delegation who will be attending the Commission on Human
Rights. Please advise if you think that additional briefing
material is needed.

Marilyn itaker
Director ‘ )
Constitution Directorate

cc: Martin Low, Justice
Fred Drummie, DIAND
Richard vVan Loon
Bob Coulter
Ian Potter
George Da Pont
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FURTHER TO REFFAX, HRC HAS STILL NOT INDICATED WHICH ARTI}ZLES IN

|
POLITICAL COVENANT IT WISHES US TO ADDRESS IN ABOVE CASE.IN LIGHT

|
OF THIS, WE BELIEVED IT USEFUL TO SEEK FURTHER INFORMATIOIN IN

INFORMAL FASHION FROM HRC SECRETARIAT. AFTER DISCUSSION WITH

GENEV/HYNES AND IN LIGHT OF LATTER'S PRESENCE IN CDA, SEC}?ETARIAT
I
WAS CONTACTED. |
|

2. IN ABSENCE OF HRC/MOLLER, CONTACT WAS MADE WITH COLLEAlGUE. HE
SAID FAILURE OF HRC TO MENTION SPECIFIC ARTICLES WAS NOT FUOTE
OVERSIGHT UNQUOTE. IT HAD OCCURRED AFTER LONG DISCUSSION.{ HOWEVER

I
OUR INTERLOCUTOR STATED THAT IF CTTEE HAD MENTIONED ARTS,|IT WOULD

|
HAVE REFERRED TO ARTS 14, 26 AND 27; HE REFERRED IN PARTI'CULAR T0

IN HIS VIEW FOR MOST PART REST OF ARTS WERE NOT RELEVANT.{ (HE

THOUGHT ART 1 COULD BE BRIEFLY ADDRESSED; BUT IT WAS UNNEIFESSARY T0

I
GO BEYOND STATING THAT SELF-DETERMINATION IS COLLECTIVE REGHT AND
|

GUIDANCE FOUND IN NOV88 PERUVIAN DECISION MUNOZ 203/1986.! HE SAID

|
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MIDDLE RE ART 1 AND THERE COULD BE NO CONSENSUS RE FINDING UNDER
[
I

3. HE SAID THERE WAS PARTICULAR INTEREST IN ART 14(1); IN VIEW OF

I
CTTEE THERE HAD BEEN FAILURE TO PROVIDE QUOTE PROMPT JUSTICE

THIS HEAD.)

UNQUOTE CONTRARY TO REQUIREMENT OF QUOTE FAIR HEARING UNQUOTE IN
ART 14(1). !

4., HE SAID THAT ANOTHER POINT THAT NEEDS CLARIFICATION AJD SHD BE
ADDRESSED FURTHER IS EXTENT TO WHICH LUBICON WOQULD BE RE<UIRED TO
RELINQUISH THEIR RIGHT TO MAKE FURTHER CLAIMS PURSUANT TO QUOTE
ABORIGINAL RIGHTS UNQUOTE SHD THEY ACCEPT CDN OFFER. :

5. RE ADMISSIBILITY ISSUE, OUR INTERLOCUTOR SAID THAT, B%cAuse IT
HAD BEEN FLOODED WITH SUCH REQUESTS, HRC WOULD NOT REOPEN
ADMISSIBILITY DECISIONS EXCEPT IN EXTRAORDINARY CIRCUMSTJNCES.
ACCORDING TO HIM SUCH DECISIONS HAVE BEEN REVERSED THREE:TIMES
(INCLUDING ONE CASE CONCERNING CDA). |

6. HE SAID SENTIMENT ON CTTEE WAS REGRET THAT NEGOTIATIONL HAD

|
BROKEN DOWN. HE ALSO NOTED INCIDENT THAT HAD PARTICULARLYIANNOYED

GENERAL NOTE HE DESCRIBED CTTEE ATTITUDE AS REGRET CONCERNING
I
DISAPPEARANCE OF LUBICQN QUOTE HUNTING SOCIETY UNQUOTE, CPUPLED

WITH REALIZATION THAT SOCIETY CANNOT BE RESTORED. !

CTTEE MEMBERS WAS THAT RELATED TO PULP MILL AND TIMBER ACTIVITY.ON
|

10

BEYOND SCOPE OF OPTIONAL PROTOCOL.HE SAID THAT CTTEE WAS ISPLIT DOWN

EXT518-2
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UNITED NATIONS OFFICE AT GENEVA ©
i

OFFICE DES NATIONS UNIES A GENEVE

CENTRE PQOUR LES DROITS DE L'HOMME CENTRE FOR HUMAN RIGHTS

Télégrarimes : UNATIONS, GENEVE Palais des Nations gi‘\, .'}
Télex: 989696 CH - 1211 GENEVE 10 SR A
Télépnone: 346011 31021

REF. Ne: _

ik cappaler sans 8 rapans B /50 215/51 CANA (3 8)

| 167/1984 UNCLAS | NONCLAS

Y1 4932
PAGE 2 OF/DE 9

The Secretary-General of the United Nations presents his compliments
to the Permanent Representative of Canada to the United Nations Office at
. Geneva and has the honour to transmit herewith the text of an interim
decision adopted by the Human Rights Committee on 14 July 1989, concerning
communication No.167/1984, submitted to the Committee for consideration
under the Optional Protocol to the Internaticnal Covenant on Civil and

Political Rights by Bernard Ominayak, Chief of the Lubicon Lake Band.

In opaerative paragraph ! of the decision, His Excellency’s Governmaent
is invited to submit to the Committee further explanations or statements

relating to the substanca of the author's allegations.

The explanations and statements of Mis Excellency's Government should
reach the Human Rights Committee, in care of the Centre for Human Rights,
United Nations Office at Geneva, not later than 1 September 1989. The
Committee relies on the State party's co-operation in meeting the deadline
indicated in the decision, so as to enable the Committee to adopt a final
decision at its next session, to be held from 23 October to
10 November 1989.

/ 14 July 1989

2
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POLITICAL RIGHTS

HUMAN RIGHTS COMMITTER
Thirty-sixth session

DECISIONS
c niecgtio 1/1984
Submitted by: Bernard Ominayak, Chief of the Lubicon Lake
Band (assisted by J. Lefevre)
Alleged victim: : The Lubicon Lake Band
State party concerned: Canada
Date of communication: 14 February 1984 (date of initial letter)
Dacumentation References: Prior Decisions - CCPR/C/WG/23/D/167/1984
(Rule 91 decision,
dated 9 November 1984)
~ CCPR/C/27/D/167/1984
(Interim decision, i
dated 10 April 1986)
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(admissibility decision
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Date of present decision: 14 July 1989 f

X/ All persons handling this document are requested to respect and observe
its confidential nature.
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INTERIM DECISION 77“ ’ :

The Human Rights Committee,

Recalling its decision of 22 July 1987 to declare admissible communication
No.167/1984, placed before the Committee by Bernard Ominayak, Chief of the
Lubicon Lake Band, in so far as it may raise issues under article 27 or other
articles of the Covenant,

Having noted the State party's request of 7 October 1987 that the Committee
review its decision on admissibility pursuant to rule 93, paragraph 4, of the
Committee's provisional rules of procedure, as well as the State party's
contention that effective remedies continue to be available to the author,

Observing that rule 93, paragraph 4, stipulates that the Committee may review
its decision on admissibility when examining a communication on its merits in
the light of any explanation or statements submitted by the State party,

Having reviewed the information placed before it by the parties subsequent to
the decision on admissibility,

Observing that the submissions made by the parties would enable the Committee
to formulate its views on the matter under consideration,

Noting further the State party's intent, expressed in its submission of
20 June 1989, to make a further submission on the merits of the author's
clains,

Decides:

1. To invite the State party to submit to the Committee any further written
explanations or statements relating to the substance of the author's
allegations, in addition to its earlier submissions, not later than by

1 September 1989. Any comments which the suthor might wish to submit thereon
should reach the Committee not later than 2 QOctober 1989. The Committee
relies, in this respect, on the co-operation of the State party and the author
in meeting the deadlines indicated, so as to enable the Committee to adopt a
final decision at its next session;

2. To request again the State party, pursuant to rule 86 of the provisional
rules of procedure and pending the Committee's final decision, to take
measures to avoid damage to the zuthor and the members of the Lubicon Lake
Band; the Committee observes in this connection that its request does not
imply a determination on the merits of the communication;

3. To transmit this decision to the State party, to the author and to his
counsel.

KRAKR
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REMARQUES DU GOUVERNEMENT CANADIEN AU SUJET DES DERNIERES REPONSES
DU CHEF BERNARD OMINAYAK ET DE LA BANDE LUBICON LAKE
AU COMITE DES DROITS DE L'HOMME

I. REMARQUES GENERALES

Dans sa note n® G/SO 215/51 CANA (38) 167/1984 du 5 mai

1989, le Secrétaire général des Nations Unies a fait part au
gouvernement canadien des remarques faites dans la communication
du 21 mars 1989. Par la suite, c'est-ad-dire le 2 juin 1989, 1le
Secrétaire général des Nations Unies a rédigé une nouvelle note
concernant les remarques supplémentaires faites dans la

communication du 30 mai 1989.

Dans le but de répondre aux remarques faites dans les
communicationé susmentionnées, le gouvernement du Canada aimerait
apporter les précisions suivantes. Premiérement, l'offre que le
gouvernement canadien a faite 3a la bande par suite de
négociations pourrait, si elle était acceptée, remédier 3 la
violation des droits énoncés dans le Pacte dont la bande prétend
avoir été victime. De plus, en omettant d'exercer des actions en
justice, 1l'auteur de la communication n'a pas épuisé tous les
recours internes disponibles comme l'exige le Protocole
facultatif. Enfin, s'il ne veut pas outrepasser les limites de sa
compétence, le Comité doit, conformémemt & la R&gle provisoire
93(4), informer le gouvernement canadien de sa décision de
continuer 3 considérer la communication de la bande comme

recevable et, dans l'affirmative, préciser sur quels articles et
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éléments de preuve repose cette décision. Sinon, le gouvernement
du Canada ne saurait préparer une réponse éclairée sur le bien-

fondé de la communication.

II. PROGRES DES NEGOCIATIONS ET DES RECOURS INTERNES

Le gouvernement canadien reconnait que la bande Lubicon Lake
a, en raison de circonstances historiques, subi une injustice et
qu'elle a droit & une réserve et a des droits connexes. C'est
pour cette raison que le gouvernement du Canada a entrepris des
négociations avec la bande. Comme on 1l'explique ci-dessous, la
bande a fait l'objet d'une offre gqui lui permettrait de préserver
sa culture, de contrdler son mode de vie et d'assurer son
autonomie financiére. Cette offre, si elle était acceptée,
constituerait une facon efficace de remédier 3 la violation des
droits dont la bande prétend avoir été victime. Cépendant, la
bande est libre d'accepter cette offre ou de la refuser. Les
revendications de l'auteur de la communication et les féponses
des gouvernements du Canada et de 1'Alberta sont résumées sous

forme de tableau 3 l'Annexe "A"™ 3 titre d'information.

Les négociations les plus récentes entre les hauts
fonctionnaires du gouvernement canadien et le bande Lubicon Lake
ont eu lieu entre novembre 1988 et janvier 1989. Le Premier
ministre du Canada a rencontré le chef Ominayak. Le gouvernement

du Canada a répondu a pratiquement toutes les revendications de
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l'auteur de la communication, soit en totalité, soit dans la
mesure ol le traitement de la bande se rapprochait de celui
accordé aux autres bandes canadiennes ou lui était supérieur.
L'offre faite d la bande comprenait 95 milles carrés de terres,
des droits miniers s'étendant sur 79 milles carrés, des
installations communautaires pour chaque famille vivant sur la
réserve (y compris le logement, des services d'aqueduc et
d'égout, l'électricité, des routes et une école), le contrdle sur
leurs membres et une aide totalisant 10,2 millions de dollars
afin de lui assurer une autonomie financiére. Compte tenu du fait
que la bande compte 500 membres et que les biens et services
offerts par le gouvernement valent 45 millions de dollars (é

l'exclusion des terres et des droits miniers), l'offre du

gouvernement équivaut 3 90 000$ par personne ou 3 un demi-million
de dollars environ par famille de cing. Certaines revendications
de la bande, comme une patinoire et une piscine, ont été
refusées. Le coiit de telles installations n'était pas justifié &
la lumiére des besoins d'autres collectivités autochtones en

matiére de services essentiels.

Le seul point en litige entre le gouvernement et 1l'auteur de
la communication qﬁi n'a pas encore été réglé touche a
l'indemnité de 167 millions de dollars que la bande demande au
titre des pertes financiéres et autres qu'elle aurait subies.
Afin de permettre le réglement des questions au sujet desquelles

les parties se sont entendues, le gouvernement du Canada a fait
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une proposition qui permettrait expressément 3 la bande
d'accepter son offre en totalité tout en soumettant sa demande

d'indemnisation générale aux tribunaux canadiens.

En ce qui a trait aux négociations et & l'offre qui a é&té
faite, le gouvernement du Canada souhaite faire certaines
observations. Premiérement, les renonciations dont la bande fait
mention dans ses plus récentes communications ont été demandées

uniquement & 1'égard des articles pour lesquels la bande

|
|
|
obtiendrait une indemnité. Cette exigence n'est pas déraisonnable
comme le soutient la bande mais est essentielle si l'on veut

satisfaire a des revendications (ou & des dispositions

contractuelles en général). Sinon, les gouvernements ne

pourraient jamais satisfaire & des revendications de fagon

définitive.

Deuxiémement, l'auteur de la communication a induit le
Comité en erreur en déclarant que pratiquement tous les articles
d'importance (visés dans 1l'offre) devaient faire 1l'objet de
discussions ultérieures (communication du 30 mai 1989, p. 3).
Comme le laisse voir le tableau ci-joint, le gouvernement fédéral
a fait droit aux revendications de 1l'auteur de la communication
en ce qui concerne les terres, les droits miniers, les
installations communautaires, le contrdle sur les membres et

1'autonomie financiére.
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Enfin, il convient de remarquer que les prétentions de la
bande selon lesquelles les négociations ont été menées de
mauvaise foi ne paraissent absolument pas fondées. Qui plus est,
ces prétentions ne sont pas en accord avec le grand nombre de
revendications de la bande auxquelles le gouvernement canadien a
satisfait dans son offre officielle. Si le gouvernement canadien
ou la bande avait fait preuve de mauvaise foi dans le cadre des
négociations, celles-ci n'auraient pas duré six semaines,
n'auraient pas mené 3 une offre aussi compléte et n'auraient pas
permis de faire droit & un nombre aussi élevé de revendications
de la bande. En outre, le gouvernement du Canada a versé plus de
1,8 millions de dollars a la bande pour lui aider 3 faire valoir
ses revendications.

L'offre que le gouvernement canadien a faite 3 la bande
constitue un moyen efficace en soi de remédier a la violation des
droits énoncés dans le Pacte dont la bande prétend avoir été
victime. En refusant cette offre, la bande a privé ses membres
d'un domicile permanent avec les droits miniers qui en découlent,
de nouveaux logements et des services que cela comporte, d'une
nouvelle école, de 1'autonomie gouvernementale et d'une
participation & la gestion de la faune sur un vaste territoire.
Une saine gestion des articles visés dans l'offre aurait
facilement pu permettre 3 bon nombre de membres de la bande de
trouver un travail valorisant pour l'avenir. La bande peut

toujours accepter cette offre, mais le gouvernement canadien ne
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saurait 1l'obliger 3 le faire. En outre, le gouvernement est
disposé 3 entreprendre des négociations avec la bande en ce qui

concerne d'autres programmes destinés aux autochtones en général.

En outre, les actions en justice relatives aux revendications
de la bande sont encore pendantes : 1l'une a été intentée contre
le gouvernement fédéral devant la Cour fédérale et 1l'autre, contre
la province de l1'Alberta et certaines sociétés du secteur privé
devant la Cour du banc de la Reine de cette province. (Voir les

communications du Canada du 31 mai 1985, p. 2 @ 7, et du 7 octobre

1987, p. 4 @ 9.) En vue de surmonter les difficultés de
compétence et d'amener les gouvernements provincial et fédéral
ainsi que la bande devant le méme tribunal, le gouvernement du
Canada a entamé, en mai 1985, une action réunissant toutes les
parties intéressées devant la Cour du banc de la Reine de
1'Alberta. Par la suite, le 30 septembre 1988, la bande a fait
savoir publiquement qu'elle ne reconnaissait pas la compétence des
tribunaux du Canada -- position tout ad fait contraire au Pacte et
a l'obligation d'épuiser tous les recours internes. La position
de la bande a eu pour effet d'empécher les tribunaux canadiens
d'examiner 3 fond les questions de droit et de fait en litige. En
conséquence, le Comité est forcé de trancher la question
d'incompatibilité avec le Pacte, sans pouvoir fonder sa décision

avec conviction sur des conclusions judiciaires. Conformément a
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l'alinéa 5(2)b) du Protocole facultatif, le Canada a le droit
d'exiger que les recours internes disponibles soient épuisés avant

que le Comité n'examine la communication.

III. PROCEDURE

Le Comité des droits de l'homme, dans sa décision du 6 aoiit
1987, a déclaré recevable la communication de la bande, non pas
en se fondant sur l'article premier (comme l'avait invoqué la
bande), mais "parce que la communication peut soulever des

questions aux termes de l'article 27 ou d'autres articles du

Pacte" (c'est nous qui soulignons). Dans les remarques qu'il a
faites le 7 octobre 1987, le gouvernement du Canada a demandé au
Comité de réviser sa décision en matiére de recevabilité
conformément & la Régle 93(4) des Régles provisoires. Plus
particuliérement, il a demandé au Comité&, advenant qu'il confirme
sa décision relative & la recevabilité, de préciser sur quels
articles spécifiques du Pacte, affirmations et éléments de preuve
repose cette décision, afin que le Canada puisse aborder les
questions qui peuvent réellement relever du Pacte et faire
connaitre son opinion sur le contenu ou le bien-fondé des
prétendues violations des droits énoncés dans le Pacte. En
1l'absence des renseignements visés ci-dessus, le Canada n'est pas

en mesure de satisfaire a la revendication de la bande.
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Dans sa note du 4 décembre 1987, le Secrétariat a avisé le
gouvernement du Canada que la requéte du Canada allait étre
portée a l'attention du Comité dans le cadre de sa prochaine
session (c.-a-d. en mars 1988). Dans l'intervalle, les questions
soulevées dans la demande du Canada aux termes de la Régle
provisoire 93(4) ont été l'objet de plus amples obser&ations
soumises au Comité tant de la part de l'auteur de la
communication que du gouvernement du Canada. Depuis, le Comité
n'a toujours pas apporté de précisions sur le fondement de sa
décision en matiére de recevabilité, précisions qui permettraient
au Canada de réagir aux allégations d'incompatibilité avec le
Pacte. Le gouvernement du Canada est donc d'avis que les

procédures entamées n'ont pas franchi l'étape de la recevabilité.

Plus récemment, l'auteur de la communication a fait part de
ses remarques au Comité, énoncant en détail les articles du Pacte
auxquels le Canada, selon lui, aurait contrevenu. Dans ses
remarques, l'auteur de la communication a fait des déclarations
abusives et injustifiées & 1'égard du gouvernement du Canada. La
bande se dit victime de traitements cruels, inhumains et
dégradants, de méme que de préjugés de la part des tribunaux et
affirme que 1l'on porte atteinte 3 son droit 3 la vie. Le
gouvernement du Canada demande au Comité de préciser, conformément
d la Régle 93(4), en vertu de quels articles spécifiques du Pacte
invoqués par 1l'auteur il considére cette communication comme

recevable. A tout 1le moins, dans le but de satisfaire aux

ation Act
l'information
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exigences fondamentales de 1'équité procédurale, le gouvernement
du Canada soutient que le Comité doit se conformer a la procédure
gqu'il a lui-méme établie dans la communication n® 198/1985 (R.

Stalla Costa c. Uruguay) et citée dans le rapport de 1987 du

Comité des droits de l'homme (p.105). Afin de ne pas outrepasser
les limites de sa compétence, le Comité doit (1) préciser,
conformément 3 la Régle provisoire 93(4), le résultat du réexamen
de sa décision sur la recevabilité; (2) s'il déclare la
communication recevable, préciser les articles et les é&léments de
preuve sur lesquels il s'appuie; et (3) conformément au paragraphe
4(2) du Protocole facultatif, donner l'occasion au Canada de faire
connaitre, dans les six mois, ses observations sur le bien-fondé
de la question. Le gouvernement du Canada demande que le Comité
rende sa décision sur les questions soulevées aux termes de la
Régle provisoire 93(4) dans les meilleurs délais, de fagon & ce
que le Canada puisse, le cas échéant, commencer & préparer son
dossier sur le fond afin de le déposer devant le Comité en vue de

la décision finale.
IV. CONCLUSION

Le gouvernement du Canada soutient que 1'offre décrite ci-
dessus et la possibilité pour la bande de continuer les actions en
justice entamées en vue de régler la question d'indemnisation
générale constituent un recours interne efficace. L'acceptation

de 1'offre du gouvernement du Canada par la bande remédierait a
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toutes les violations du Pacte dont la bande prétend avoir été
victime. Jusqu'a ce jour, la bande s'y est refusée. Par
ailleurs, la bande n'a pas cherché 3 mener 3 terme les deux
actions en justice qui avaient été entamées. On soutient donc
que les recours internes disponibles n'ont pas été épuisés comme
l'exige l'alinéa 5(2)b) du Protocole facultatif et que, par
conséquent, le Comité devrait déclarer la communication
irrecevable. Par contre, si le Comité confirme sa décision selon
laquelle la communication est recevable aux termes de la Régle
provisoire 93(4), le gouvernement du Canada s'attend a ce que le
Comité précise sur quels articles et éléments de preuve repose sa
décision de sorte que le Canada puisse préparer sa réponse quant

au bien-fondé de la question.
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PROTECTETD
FM GENEV YTGR4585 23JUN89

TO EXTOTIT JLO
INFO BH JUSTOTT/FREEMAN/LOW/WEISER DE OTT INARULL/LAFRENIERE/
WHfTAKER/HUDSON/REEVE DE OCI FPROOTT/OACA/CARON/ROCAN DE OPM

DISTR IMD IFB IMB JCD IFB

~==ICCPR: LUBICON COMPLAINT UNDER OPTIONAL PROTOCOL

HYNES AND IMH/TROTTIER HAD INFORMAL MEETING ON 22JUN WITH JACOB
MOLLER OF CENTRE FOR HUMAN RIGHTS ANT TOOK OPPORTUNITY OF PASSING
HIM COPY OF LATEST CDN COMMUNICATION.MOLLERS TENTATIVE VIEW IS TEAT
THERE NOW NO/NO QUOTE REALISTIC EXPECTATION UNQUOTE THAT HCR COULD
DEAL WITH LUBICON MATTER AT ITS JULY SESSION.HE SAID THAT CTTEES
EXPECTATION AT LAST SESSION TO MAKE DECISION IN JULY ON LUBICON WAS
UNREALISTIC(RASED ON THEIR DESIRE TO BRING MATTER TO AN END).IT DID
NOT/NOT TAKE INTO ACCOUNT WORKLOAD FOR JULY MEETING.ADDITIONAL
LUBICON-RELATED COMMUNICATIONS RECEIVED IN INTERVAL HAVE NOT/NOT
BELPED SITUATION.

2.DESPITE MOLLERS STATEMENT AND APPARENT LIKELYHOOD THAT THERE WILL
BE NO/NO JULY DECISION ON THIS MATTER,WF BELIEVE THAT YOU SHOULD BE
PREPARED FOR ONE ON CHANCE THAT IT DOES OCCUR.

3.RE SUBSTANCE OF EVENTUAL CTTEE DECISION ,MOLLER SEEMS CONFIDENT
THAT DPECISION WILL BE ONE THAT CDA WILL FIND QUOTE REASONABLY
SATISFACTORY UNQUOTE.BY TEIS HE MEANT THAT HE EXPECTS IT WOULD BE
ONE TEAT WOULD BE ALONG LINES OF OUR PREFERENCE FOR DECISION WHICH
eee?
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PAGE TWO YTGR4585 PROTECTED

WOULD CALL UPON CDA TO REMEDY SITUATION(THUS PROVIDING US WITH
OPPORTUNITY OF INDICATING HOW WE WERE ATTEMPTING TO IO SO) RATHER
THAN ONE WHICH WOULD BE BROAD INDICTMENT OF PAST AND PRESENT ACTION.
MOLLER WAS LESS ANGUINE RE PROPSPECTS FOR CTTEE TO CONCUR IN OUR
REQUEST FOR PRIOR SEPARATE RECONSIDERATION OF ADMISSIBILITY ISSUE.
HE SAW RISK IN CREATING PRECEDENT OPENING DOOR TO EXCESSIVE DELAYING
TACTICS BY GOVTS.

CCC/131 2309207 YTGR4585
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. MEMORANDUM/NOTE DE SERVICE File number — numéro de dossier
295310-3

Date

June 22, 1989

DEPUTY MINISTER )’
TO/A: VIA Associate Deputy Minister ng/CAS

Public Law
Al.v_./

FROM/DE: Senior General Counsel 4 T
Human Rights Law Section \

. e - it
SUBJECT/OBJET: Lubicon. Lake - Yo )33~ MCJ\J

- b 2 J

Comments/Remarques
External officials met today with the member of the UN
Secretariat responsible for communications under the
Optional Protocol. They presented the text of our
submission and made the point that we were very
concerned about the procedural deficiencies in this
case, and the unfounded factual allegations in the
Band's latest document.

e f
' The advice from the Secretariat was that in _light of
¥ . these developments, there is now "little chance™ of a

decision in July. The Committee has a serious backlog
of cases and (our procedural arguments have support from
some members of the Committee{? That, together with the
} factual disputes would, in the Secretariat's view,-
. | produce extended debate and the Committee's schedule

1 would not likely permit resolution of the issues in the

| Lubicon case at the next meeting. The possibility of
the Committee's work proceeding more quickly than
' expected was raised by our people. The Secretariat's
view was that there was only a 10% chance of that
happening, but that if it should occur, the probable
. disposition of the substance, in the circumstances,
* would be a "soft" decision by the Committee that the
+ parties should re-open negotiations.

I indicated to External that even such a "soft" decision
has very serious implications for the procedure that may
be followed in the future. I asked that they take the
opportunity within the next week to re-emphasize that
the eventual outcome of this case, while serious, is not

‘ - as significant for our long term relationship with the

| .‘\Committee, as being confident that rigorous standards of
procedural fairness will be applied by the Committee.

ST pwe

—~ REQU

&

RECEIVED

JUN 28 989

| | Di:;eg{zl Operations  Bivision (JLO)
JUS 107A 7530-21:036-5336 Y ecmm- d&? ?ﬁﬁfﬂatians juridiques 003286

B .

e,




Document disclosed under the Access fo Information Act
» Document divulgué en vertu de la Loi sur l'acces a l'information

Comnigt

Il

2Marques

-~

Finally,

I am attaching for your information a copy of

the final version of Canada's submission to the U.N. in

the Lubicon case.’

oF

D. Martin Low

Distribution

D.J.A. Rutherford
Fred Drummie

Fred Caron
Michael Hudson
Marilyn Whitaker
_Bob Coulter
iJohn Holmes !
James Trottier
Ivan Whitehall
Martin Freeman

1S 108 7530-21-036.3974
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MEMORANDUM/NOTE DE SERVICE File fumber — numéro de dossier
e PO 2953103
HS- DA I3 -|-3-LuBitn Mke%%g
June 22, 1989
DEPUTY MINISTER
TO/A: VIA Associate Deputy Minister
Public Law
FROM/DE: Senior General Counsel RECEIVED - REGU
Human Rights Law Section
SUBJECT/OBJET: Lubicon..Lake t JUN 28 1989
i ;

Comments/Remarques
' External officials met today with tde-member'ﬁr‘fﬁg'UN

Secretariat responsible for communications under the
Optional Protocol. They presented the text of our
submission and made the point that we were very
concerned about the procedural deficiencies in this
case, and the unfounded factual allegations in the
Band's latest document.

* The advice from the Secretariat was that in light of
these developments, there is now "little chance" of a
, decision in July. The Committee has a serious backlog
’75' of cases and our procedural arguments have support from
some members of the Committee. That, together with the
factual disputes would, in the Secretariat's view,
produce extended debate and the Committee's schedule
would not likely permit resolution of the issues in the
Lubicon case at the next meeting. The possibility of
the Committee's work proceeding more quickly than
expected was raised by our people. The Secretariat's
view was that there was only a 10% chance of that
happening, but that if it should occur, the probable
., disposition of the substance, in the circumstances,
© would be a "soft" decision by the Committee that the
varties should re-open negotiations.

I indicated to External that even such a "soft" decision
has very serious implications for the procedure that may
be followed in the future.. I asked that they take the
opportunity within the next week to re-emphasize that
the eventual outcome of this case, while serious, is not
as significant for our long term relationship with the
Committee, as being confident that rigorous standards of
procedural fairness will be applied by the Committee.
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Finally, I am attaching for your information a copy of |
the final version of Canada's submission to the U.N. in
the Lubicon case.

O

D. Martin Low

Distribution

D.J.A. Rutherford

Fred Drummie

Fred Caron

Michael Hudson

Marilyn Whitaker

Bob Coulter

John Holmes

James Trottier; |
Ivan Whitehall |
Martin Freeman |
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I

ATTACHED IS COPY OF FINAL VERSION OF CDN SUBMISSION TO HUM}QN RIGHTS

CTTEE ON SUBJ COMPLAINT.GRATEFUL YOU PREPARE NECESSARY NOJ[E,SUBMIT
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VERSION.
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COMMENTS OF THE GOVERNMENT OF CANADA ON THE FURTHER RESPONSES
OF CHIEF BERNARD OMINAYAK AND THE LUBICON LAKE BAND
TO THE HUMAN RTIGHTS COMMITTEE

June 20, 1989

I. GENERAT,

The Secretary-General of the United Nations, in his note no.
G/SO 215/51 CANA (38) 167/1984 dated May 5, 1989, transmitted to
the Government of Canada the comments of the communicant dated
March 21, 1989. Subsquently, by note dated June 2, 1989, the
Secretary-General transmitted the additional comments of the

communicant dated May 30, 1989.

In response to the above submissions, the Government of
Canada has outlined below a number of points. Firstly, the offer
made by the Government of Canada to the Band following
negotiations, would, if accepted, remedy the violations of the
Covenant alleged by the Band. As well, by failing to pursue
court actions, the communicant has not followed to completion
effective domestic remedies, as required by the Optional
Protocol. Finally, it is submitted that to act within its
jurisdiction, the Committee is obliged to inform the Government
of Canada, pursuant to Provisional Rule 93(4), of whether the
Committee still concludes that the communication of the Band is
admissible, and if so, the article(s) and evidence on which that
conclusion is based. The Government of Canada cannot otherwise

prepare an informed response on the merits of the communication.
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II. RECENT DEVEIOPMENTS IN NEGOTIATIONS AND DOMESTIC REMEDIES

The Government of Canada recognizes that the Lubicon Lake
Band has suffered a historical inequity and that they are
entitled to a reserve and related entitlements. This is why the i
Government of Canada entered into negotiations with the Band. As 1
is indicated below, the Band has been offered the means to !
maintain its culture, control its way of life and achieve ‘
economic self-sufficiency. This offer, if accepted, would
provide an effective domestic remedy to the violations of the
Covenant alleged by the Band. However, such a remedy can only be

offered to the Band, it cannot be imposed. For the assistance of

the Committee, the demands of the communicant and the responses
of the Canadian and Alberta governments are summarized in a chart
attached as Annex "A" to this submission. |
1
. The most recent negotiations between the Lubicon Lake Band
and the Government of Canada took place from November 1988 to
January 1989. These negotiations were with senior government 1
officials. As well, the Prime Minister of Canada met with Chief
Ominayak during the Fall of 1988. The Canadian government met
virtually each of the communicant’s demands, either in full or to
the extent that equal treatment with other Canadian bands was
approximated or exceeded. Ninety-five square miles of land, i

mineral rights on 79 square miles, community facilities for each
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family living on the reserve (including housing, water and sewage
services, electrification, roads and a school), control over
membership and an economic self-sufficiency package valued at
$10.2 million were offered in full to the Band. On the basis of
500 Band members and a government package worth a total of $45
million (non-inclusive of land and mineral rights), this offer
amounted to $90,000 per person or almost half a million dollars
for each family of five. Certain demands of the Band, such as a
request for an indoor ice arena and a swimming pool were refused.
Expenditures for such purposes could not be justified, having due
regard to the needs of other Indian communities for basic

services.

The only major point of contention remaining between the
Government and the communicant was a claim by the Band for
approximately $167 million in compensation for economic and other
losses allegedly suffered. In an attempt to permit resolution of
the matters agreed upon between the parties, the Government of
Canada put forward a proposal that would, by its express terms,
enable the Band to accept Canada’s offer in its entirety and
still pursue the claim for general compensation in the Canadian

courts.
In regard to the negotiations and the outstanding offer, the
Government of Canada wishes to make a number of points. Firstly,

the legal releases to which the Band refers in its most recent
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submissions, were required only with respect to those items for
which the Band would be financially compensated. Far from being
an "unconscionable demand", as suggested by the Band, this
requirement is a necessary component of all claims settlements
(and of all contracts, generally), without which governments

would never be able to dispose of claims with any finality.

Secondly, the communicant has misleadingly represented to
fhe Committee that "virtually all items of any significance [in
the offer] were left to future discussions" (Band submission
dated May 30, 1989, p.3). As the attached chart indicates, the
communicant’s demands for land, mineral rights, community
facilities, control over membership and an economic self-

sufficiency package were agreed to by the federal government.

Finally, it should be noted that the Band’s allegations of
negotiating in bad faith are totally without basis. Nor are
these allegations consistent with the large number of the Band’s
demands that were met in Canada’s formal offer. Bad faith
negotiations by either the Band or Canada would not have lasted
six weeks, resulted in such a comprehensive offer, nor seen so
many of the Band’s demands accepted. Moreover, the Government of
Canada has provided financial assistance to the Band of over $1.8

million to assist it in pursuing its claim.
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The Government of Canada’s offer to the Band represents, in

itself, an effective remedy to the violations of the Covenant

alleged by the Band. By refusing this offer, the Band deprived

its members of a permanent land base with attendant mineral

rights, new housing with all related services, a new school,

self-government, and wildlife management participation over a

large area. Prudent management of the items contained in

Canada’s offer could easily have resulted in a high level of

meaningful future
still open to the
be imposed on the
the Government is

of other programs

In addition,
still outstanding

of Canada against

employment for members of the Band. It -is
Band to accept this offer; it cannot, however,
Band by the Government of Canada. Moreover,
willing to negotiate with the Band in respect

available to Indians generally.

court actions concerning the Band’s claim are

. One action was commenced in the Federal Court

the federal government; the other in the

Alberta Court of Queen’s Bench against the province and certain

private corporations. (See Canada’s communication dated May 31,

1985 at pages 2-7

and October 7, 1987 at pages 4-9). In May

1988, in an effort to overcome jurisdictional difficulties in

bringing both the

provincial and federal governments and the Band

before the same court, the Government of Canada commenced an

action in the Court of Queen’s Bench of Alberta joining all

parties. Subsequently, on September 30, 1988, the Band took the

&

public position that it would not recognize the jurisdiction of

I'f
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the courts of Canada - a position that is totally inconsistent
with the Covenant and the need to exhaust domestic remedies. The
effect of this course of action was to preclude the opportunity
for Canadian courts fully to review disputed questions of law or
fact. Accordingly, the Committee is faced with having to reach
conclusions about allegations of incompatibility with the
Covenant, without the benefit of judicial findings on which the
Committee may confidently base its conclusions. Pursuant to
article 5(2) (b) of the Optional Protocol, Canada has a right to
require that effective domestic remedies be exhausted prior to a

communication being addressed by the Committee.

ITI. PROCESS : i
The Human Rights Committee, in its decision dated August 6,

1987, declared the communication of the Lubicon Lake Band

admissible, not on the basis of Article 1 (as alleged by the

Band), but "in so far as it may raise issues under article 27 or

other articles of the Covenant" (emphasis added). 1In its

submission of October 7, 1987, the Government of Canada requested

the Committee to review its decision on admissibility pursuant to :

\

Rule 93(4) of the Provisional Rules. In particular, in order to

permit Canada to address the true issues of possible concern |
under the Covenant, it was requested that, if the Committee

maintained its decision on admissibility, it identify the |
specific article(s) of the Covenant, as well as the allegations
|
|
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and evidence on which its decision is based, in order to permit '
Canada to address comments on the substance or the merits of the
alleged breach(es) of the Covenant. 1In the absence of the above
information, Canada is prejudiced in its ability to respond to 1

the Band’s claimn.

In its note of December 4, 1987, the Secretariat advised the ‘
Canadian government that Canada’s request would be brought to the {
attention of the Committee at its next session (i.e. March 1988).

In the intervening period, the issues raised in Canada’s

application under Provisional Rule 93(4) were the object of

further submissions to the Committee from both the communicant,

and the Government of Canada. Since then, the Committee has not

offered any clarification of its decision on admissibility that

would enable the Government of Canada to address specific

allegations of incompatibility with the Covenant. The Government i
of Canada therefore takes the position that the current

proceedings have not progressed from the admissibility stage.

Most recently, the communicant filed a submission with the '
Committee delineating articles of the Covenant it claimed have 1
been breached by Canada. In its submission, the communicant made
a number of extreme and unfounded allegations against the
Government of Canada, for which no concrete evidence was
presented. These allegations included cruel, inhuman and

degrading treatment or punishment, judicial bias against the
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Lubicon Band and violation of the right to life. The Government
of Canada requests that the Committee issue a ruling pursuant to
Provisional Rule 93(4) to specify which of the articles of the
Covenant cited by the communicant, the Committee accepts as
meeting the requirements of admissibility. At a minimum, in
order to meet the basic requirements of procedural fairness, the
Government of Canada submits that the Committee is required to
follow its own procedure as laid out in communication no.

198/1985 (R. Stalla Costa v. Uruquay) and cited in the 1987

Report of the Human Rights Committee (p. 105). To act within its
jurisdiction, the Committee should (1) issue a ruling pursuant to
Provisional Rule 93(4) indicating the outcome of its
reconsideration of admissibility; (2) if it finds the
communication admissible, stipulate the articles and evidence on
which that finding is based; and (3) pursuant to article 4(2) of
the Optional Protocol, provide Canada with a six month period in
which to respond on the merits. The Government of Canada
requests that the Committee provide its decision on the issues
raised pursuant to Provisional Rule 93(4) as soon as possible, so
that if necessary, Canada may commence preparation of its

substantive case to the Committee for final determination.
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IV. CONCLUSIONS “0“

|
The Government of Canada submits that the offer outlined 1
above, as well as the ability of the Band to pursue the
unresolved issue of general compensation in the courts, amounts

to an effective domestic remedy. Acceptance by the Band of

Canada’s offer would rectify any of the violations of the

Covenant the Band alleges it has suffered. To date, the Band has

refused this option. Additionally, the Band has not pursued to
completion the two court actions which it has already commenced.
Consequently, it is submitted that effective domestic remedies

have not been exhausted as required by article 5(2)(b) of the |
Optional Protocol, and thus, the communication should be declared
inadmissible by the Committee. If, on the other hand, the

Committee maintains that the communication is admissible pursuant

to Provisional Rule 93(4), the Government of Canada is awaiting

which the admissibiiity decision is based so that a response on

the merits may be prepared.

the Committee’s identification of the article(s) and evidence on
|
|
|
|
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- DEMAND BY BAND OFFER BY GOVERNMENT
: OF CANADA

OFFER BY GOVERNMENT OF
THE PROVINCE OF ALEBERTA
Membershi Band sought:
Zembersip

a) control over its membership

\FIE

Not involved.
a) agreed to by Canada in 1986

LASSIFIED
CLASS

b) no major division between b) Canada agreed to "fast track"
status of its members registration in accordance with
Canadian law. It is likely that
more than 98 of Band members are

registerable as Indians, hence division
problem non-existent.

Band/Province agreement reduced
importance of membership in calculation

UNG
NON

of land quantum,
Hunting and Trapping Control over hunting and Not involved Agreement in principle reached.
trapping.
AN
Construction of a Construction of a/hew connmniﬁy. Canada agreed to fund a single
Commnity

Not involved.
family house for each family with
attendant infrastructure (sewer,
water, electricity, gas, roads), a
school, and principal Band building
(office, health centre, community hall,
e hall, firehall and truck), plus
planning and management.
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OUTLINE OF 1ISSUES Iw“QHE LUBICON LAKE BAND CASE AND
THE GOVERNMENT OFFER

ISSUES GOVERNMENT OFFER
- 1
Impairment of way of life - Reserve lands with full

and economic development mineral rights over most of
these lands :

- Agreement-in-principle on
hunting and trapping manage-
ment _

- Trust fund for trappers'
assistance with other con-
going negotiations

- Employment package valued
at $10.2 million

- Option of pursuing compen-
sation through courts

Impairment of way of life - See items above on hunting
and cultural, social and and trapping
political development - Construction of a community

with single-family housing
for each family, infrastructure
of sewers, water, electricity,
gas, roads, school, and band
building with office, health
centre, community hall and
firehall

- Control over membership
provided

- Agreement on a self-government
framework with negotiations
to follow, similar to process
leading to legislative arrange-
ments for self-government with
other communities

Y
- ““%xﬁ\%%\m, W%’ f
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June 20, 1989

COMMENTS OF THE GOVERNMENT OF CANADA ON THE FURTHER RESPONSES
OF CHIEF BERNARD OMINAYAK AND THE LUBICON LARE BAND

TO THE RIGHTS COMMITTEE

I. GENERAL

The Secretary-General of the United Nations, in his note no.
G/SO 215/51 CANA (38) 167/1984 dated May 5, 1989, transmitted to
the Government of Canada the comments of the communicant dated
March 21, 1999. Subsquently, by note dated June 2,'1989, the
Secretary-General transmitted the additional comments of the

communicant dated May 30, 1989.

In response to the above submissions, the Government of
Canada has outlined below a number of points. Firstly, the offer
made by the Government of Canada to the Band following
negotiations, would, if accepted, remedy the violations of the
Covenant alleged by the Band. As well, by failing to pursue
court actions, the communicant has not followed to completion
effective domestic remedies, as required by the Optional
Protocol. Finally, it is submitted that to act within its
jurisdiction, the Committee is obliged to inform the Government
of Canada, pursuant to Provisional Rule 93(4), of whether the
committee still concludes that the communication of the Band is
admissible, and if so, the article(s) and evidence on which that
conclusion is based. The Government of Canada cannot otherwise

prepare an informed response on the merits of the communication.
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The Government of Canada recognizes that the Lubicpn Lake
Band has suffered a historical inequity and that they are
entitled to a reserve and related entitlements. This is why the
Government of Canada entered into negotiations with the Band. As
is indicated below, the Band has been offered the means to
maintain its culture, control its way of life and achieve
economic self-sufficiency. This offer, if accepted, would
provide an effective domestic remedy to the violations of the
Covenant alleged by the Band. However, such a remedy can only be
offered to the Band, it cannot be imposed. For the assistance of
the Committee, the demands of the communicant and the responses
of the Canadian and Alberta governments are summarized in a chart

attached as Annex "A" to this submission.

The most recent negotiations between the Lubicon Lake Band
and the Government of Canada took place from November 1988 to
January 1989, These negotiations were with senior government
officials. As well, the Prime Minister of Canada met with Chief
Ominayak. The Canadian governmeht met virtually each of the
communicant’s demands, either in full or to the extent that equal
treatment witﬁ other Canadian bands was approximated or exceeded.
Ninety-five square miles of land, mineral rights on 79 square

miles, community facilities for each family living on the reserve
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(including housing, water and sewage services, electrification,
roads and a school), control over membership and an economic
self-sufficiency package valued at $10.2 million were offered in
full to the Band. On the basis of 500 Band members and a
government package worth a total of $45 million (non-inclusive of
land and mineral rights), this offer amounted to $90,000 per
person or almost half a million dollars for each family of five.
Certain demands of the Band, such as a request for an indoor ice
arena and a swimming pool were refused. Expenditures for such
purposes could not be justified, having due regard to the needs

of other Indian communities for basic services.

The only major point of contention remaining between the
Government and the communicant was a c¢laim by the Band for
approximately $167 million in compensation for economic and other
losses allegedly suffered. In an attempt to permit resolution of
the matters agreed upon between the parties, the Government of
Canada put forward a proposal that would, by its express terms,
enable the Band to accept Canada’s offer in its entirety and
still pursue the claim for general compensation in the Canadian

courts.,

In regard to the negotiations and the outstanding offer, the
Government of Canada wishes to make a number of points. Firstly,
the legal releases to which the Band refers in its most recent

submissions, were regquired only with respect to those items for
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which the Band would be financially compensated. Far from being
an "unconscionable demand”, as suggested by the Band, this
requirement is a necessary component of all claims settlements
(and of all contracts, generally), without which governments

would never be able to dispose of claims with any finality.

Secondly, the communicant has misleadingly represented to
the Committee that "virtually all items of any significance [in
the offer] were left to future discussions" (Band submission
dated May 30, 1989, p.3). As the attached chart indicates, the
communicant’s demands for land, mineral rights, community
facilities, control over membership and an economic self-

sufficiency package were agreed to by the federal government.

Finally, it should be noted that the Band’s allegations of
negotiating in bad faith are totally without basis. Nor are
these allegations consistent with the large number of the Band’s
demands that were met in Canada’s formal offer. Bad faith
negotiations by either the Band or Canada would not have lasted
six weeks, resulted in such a comprehensive offer, nor seen so
many of the Band’s demands accepted. Moreover, the Government of
Canada has provided financial assistance to the Band of over $1.8

million to assist it in pursuing its claim.
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The Government of Canada’s offer to the Band represents, in
itself, an effective remedy to the violations of the Covenant
alleged by the Band. By refusing this offer, the Band deprived
its members of a permanent land base with attendant mineral
rights, new housing with all related services, a new school,
self-government, and wildlife management participation over a
large area. Prudent management of the items contained in
Canada’s offer could easily have resulted in a high level of
meaningful future employment for members of the Band., It is
still open to the Band to accept this offer; it cannot, however,
be imposed on the Band by the Governmenf of Canada. Moreover,
the Government is willing to negotiate with the Band in respect

of other programs available to Indians generally.

In addition, court actions c¢oncerning the Band’s claim are
$till outstanding. One action was commenced in the Federal Court
of Canada against the federal government; the other in the
Alberta Court of Queen’s Bench against the province and certain
private corporations. (See Canada’s communication dated May 31,
1985 at pages 2-7 and October 7, 1987 at pages 4-9). 1In May
1988, in an effort to overcome jurisdictional difficulties in
bringing both the provincial and federal governments and the Band
before the same court, the Government of Canada commenced an
action in the Court of Queen’s Bench of Alberta joining all
parties. Subsequently, on September 30, 1988, the Band took the

public position that it would not recognize the jurisdiction of

003309
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the courts of Canada « a position that is totally inconsistent
with the Covenant and the need to exhaust domestic remedies. The
effect of this course of action was to preclude the opportunity
for Canadian courts fully to review disputed questions of law or
fact. Accordingly, the Committee is faced with having to reach
conclusions about allegations of incompatibility with the
Covenant, without the benefit of judicial findings on which the
committee may confidently base its conclusions. Pursuant to
article 5(2) (b) of the Optional Protocol, Canada has a right to
require that effective domestic remedies be exhausted prior to a

communication being addressed by the Committee.

ITI. PROCESS

The Human Rights Committee, in its decision dated August 6,
1987, declared the communication of the Lubicon Lake Band
admissible, not on the basis of Article 1 (as alleged by the
Band), but "in so far as it may raise issues under article 27 or
other articles of the Covenant" (emphasis added). 1In its
submission of October 7, 1987, the Government of Canada requested
the Committee to review its decision on admissibility pursuant to
Rule 93(4) of the Provisional Rules. In particular, in order to
pernit Canada to address the true issues of possible concern
under the Covenant, it was requested that, if the Committee
maintained its decision on admissibility, it identify the

specific article(s) of the Covenant, as well as the allegations
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and evidence on which its decision is based, in order to permit
Canada to address comments on the substance or the merits of the
alleged breach(es) of the Covenant. In the absence of the above
information, Canada is prejudiced in its ability to respond to

the Band’s claim.

In its note of December 4, 1987, the Secretariat advised the
Canadian government that Canada’s request would be brought to the
attention of the Committee at its next session (i.e. March 1988).
In the intervening period, the issues raised in Canada’s
application under Provisional Rule 93(4) were the object of
further submissions to the Committee from both the communicant,
and the Government of Canada. Since then, the Committee has not
offered any clarification of its decision on admissibility that
would enable the Government of Canada to address specific
allegations of incompatibility with the Covenant. The Government
of Canada therefore takes the position that the current

proceedings have not progressed from the admissibility stage.

Most recently, the communicant filed a submission with the
Committee delineating articles of the Covenant it claimed have
been breached by Canada. In its submission, the communicant made
a number of extreme and unfounded allegations against the
Government of Canada, for which no concrete evidence was
presented. These allegations included cruel, inhuman and

degrading treatment or punishment, judicial bias against the
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Lubicon Band and violation of the right to life. The Government

of Canada reguests that the Committee issue a ruling pursuant to |
Provisional Rule 93(4) to specify which of the articles of the

Covenant cited by the communicant, the Committee accepts as

meeting the requirements of admissibility. At a minimum, in

order to meet the basic requirements of procedural fairness, the
Government of Canada submits that the Committee is required to
follow its own procedure as laid out in communication no.

198/1985 (R._Sta Costa v. Uruguay) and cited in the 1987

Report of the Human Rights Committee (p. 105). To act within its
jurisdiction, the Committee must (1) issue a ruling pursuant to
Provisional Rule 93(4) indicating the outcome of its

reconsideration of admissibility:; (2) if it finds the

communication admissible, stipulate the articles and evidence on

which that finding is based; and (3) pursuant to article 4(2) of ‘
the Optional Protocol, provide Canada with a six month period in |
which to respond on the merits. The Government of Canada 1
requests that the Committee provide its decision on the issues

raised pursuant to Provisional Rule 93(4) as soon as possible, so

that if necessary, Canada may commence preparation of its

substantive case to the Committee for final determination.
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Iv. ONCILUSIONS

The Government of Canada submits that the offer outlined
above, as well as the ability of the Band to pursue the
unresolved issue of general compensation in the courts, amounts
to an effective domestic remedy. Acceptance by the Band of
canada’s offer would rectify any of the violations of the
Covenant the Band alleges it has suffered. To date, the Band has
refused this option. Additionally, the Band has not pursued to
completion the two court actions which it has already commenced.
Consequently, it is submitted that effective domestic remedies
have not been exhausted as required by article 5(2) (b) of the
Optional Protocol, and thus, the communication should be declared
inadmissible by the Committee, If, on the other hand, the
Committee maintains that the communication is admissible pursuant
to Provisional Rule 93(4), the Government of Canada is awaiting
the Committee’s identification of the article(s) and evidence on
which the admissibility decision is based so that a response on

the merits may be prepared.
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- VANCOUVER (CP) — The Fed-
eral Court of Appeal has rejected
American Indian leader Robert
Satiacum’s bid for refugee status
in Canada.

An Immigration Appeal Board
panel erred in its 1987 decision
that Satiacum should be declared
a refugee, a three-member panel
ruled Friday.

It ordered the board to recon-
sider Satiacum’s claim “on the
basis that the respondent does not
on this record qualify as a refu-

for refugee status

The federal government had
asked the court to overturn the
board ruling granting Satiacum
refugee status.

> The federal court said there

‘was not sufficient evidence to

back up Satiacum’s claim that he
could be murdered in a U.S. fed-
eral prison because of his past ac-
tivism in Washington Indians’

.fight to acquire fishing and land
-claims on treaty lands.

“The evidence on which the

" board based its conclusions the re-

spondent’s life could be said to be
in danger in federal prison is the
sheerest conjecture or the merest
speculation,” said the judgment,
written by Justice Mark MacGui-
gan.

“No witness was able to point
to any prejudice to the lives of In-

‘dian inmates in federal institu-

tions and one witness' admitted
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Court nixes native’s bid

S

Robert Satiacum
Pane! erred

there was no such evidence.”
George Carruthers, a federal

Justice Department lawyer, said

there will not be a new hearing.
But Satiacum’s lawyer, David

Gibbons, said he expects another

lengthy hearing. :

The Justice Department said -

earlier Satiacum was the only
American citizen ever to be
granted refugee status in Canada.

Satiacum, a 60-year-old heredi-
tary chief of the Puyallup Indians
near Tacoma, Wash., fled to Can-
ada in 1982 after he was con-
victed of 46 racketeering charges.

003315




Document disclosed under the Access to Information Act

i External Affairs  Affaires extérieures JLO/J.Ho E%Cé' @% g%ulggﬁ %%Vfgllkdrﬁ la Loi sy fggoes & linformation
Canada Canada
A
Security/Sécurité
TO/A " Usv/ (through B, JCD and )+ C) CONFIDENTIAL
Accession/Référence
FROM/DE/ /ML.\ — ) RN ;

7" M% s, [ S M.
W o oA (‘f&lf === FUA LR~ |
REFERENCE 71’“ ”/é(i? ) mw%)qt,%g, N> ‘

REFERENCE

. Date |
SUBJECT mﬁmﬁ‘ﬁ“ﬁﬁ?ﬁ"t_‘fhm . |l-June-16,--1989- g

fuman Rights Committee f Number/Numéro
JLO-1099
ENCLOSURES :
ANNEXES /ON§£>: Mr Tact AAJ MWt beem tn Friech prfh Pne So
PURPOSE ”’ :Zo/

DISTRIBUTION To advise you of a possible effort by Justice to

lobby members of the UN Human Rights Committee (HRC) on a
communication before it by the Lubicon Lake Indian Band of

IMD Alberta.
IMH
BACKGROUND
2. ' The Lubicon Band filed a complaint with the HRC (an

international expert body) in 1984, alleging that Canada had
violated the Band's rights under the International Covenant
on Civil and Political Rights (ICCPR). Following a series
of submissions by Canada and the complainant, the HRC ruled
in 1987 that the communication was admissible in that
‘effective domestic remedies were not available to the Band
and that ICCPR articles may have been violated. 1In
accordance with the HRC's rules of procedure, Canada
requested a review of the admissibility decision and, in the
event that the original decision was upheld, clarification
of which ICCPR articles were under consideration by the HRC
as having been violated by Canada. Without replying to our
arguments, the HRC, at its March 1989 session, decided that
it had sufficient information with which to take a final
decision on this case and that it intended to do so in July.

CANADIAN POSITION

3. In light of the HRC's March 1989 decision, the
relevant interdepartmental committee has decided to make a
further submission (a draft copy of which is attached?y In
it, Canada will again request a review of the admissibility
decision, and in the event the review request is denied,
will ask that the ICCPR articles under consideration be
specified|,

RECEIVILD — RE

Jun 30 2898

Legal Operafons Division (L0) e cq,\s o Wond -

Diraction des Dpérations  juridiques
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LOBBYING OF HRC MEMBERS

4. All departments are concerned over the impact a
negative HRC decision would have on the domestic scene and
all support a further submission by Canada to preclude or
delay such a decision. However, some officials of DIAND and
Justice believe that Canada should also lobby certain HRC
members. While these officials recognize that the chances
of success of lobbying are limited, they believe it should
be attempted because a negative HRC decision will make the
negotiation of a satisfactory settlement with the Lubicon
more difficult and will encourage other Canadian indigenous
groups to use the HRC.

5. Officials of this department (JLO and IMH) have
expressed strong reservations regarding a lobbying effort.
During informal consultations in 1988, we were informed by
the HRC that it does not want government representatives
present during its consideration of complaints. Moreover,
given the manner in which the HRC has handled the case thus
far and our awareness of the general sympathy in the
international community for indigenous issues, such lobbylng
would likely be counterproductive by antagonizing HRC
members. While the chances of success of lobbying are
minimal, the risks are substantial. Canada would be put in
a very embarrassing position should word of such activities
become known (as is possible since certain HRC members are
sympathetic to the Lubicon cause). As well, lobbying would
contradict our general foreign policy position that
independent monitoring bodies such as the HRC are
fundamental to the international protection of human rights.

6. The Canadian mission in Geneva was consulted on this
issue and acknowledged that some "accidental" contacts with
HRC members could be acceptable and this could be carried
out after broaching the matter with the HRC secretariat.
Lobbying by officials from headquarters during the HRC
sessions was not, however, advisable.

RECOMMENDATIONS
7. 1) If contacted by Justice Department officials,

you should oppose any lobbying of HRC members by Canada-
based officials, for the reasons stated above.

i
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2) TIf pressed, you could state that you would not
object to having Ambassador Marchand or other Geneva mission
staff raise the Lubicon case with HRC members they encounter
on other business (some members are part of their countries!'
Permanent Missions to the UN in Geneva).

Robert J. Rochon
Director
Legal Operations Division
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TO/A Ms. I. Weiser - Dept of Justice |4}5-CDA-I13-1-3-LubionlakeBand
: Mr. B. Coulter- DIAND: '
.- INFO
DISTR
REF

~=~ ICCPR: LUBICON COMPILAINT UNDER OPTIONAL PROTOCOL

As requested, Ms. Weiser, please find attached the above
noted document.

DIRECTION GENERALE DES ORGANISATIONS INTERNATIONALES
INTERNATIONAL ORGANIZATIONS BUREAU

OUR FAX/NOTRE BELINO: (613) 952-7642

/ BEQACT

TEL:
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CENTRE POUR LES OROITS O L'HOMME e CENTRE FOR HUMAN RIGHTS

Tégrammes : UNATINS, QENEVE | Palas dos Nations i)

dlox: 789698 .- 171 RENEVE 1 NV oy

Teléphone: 46011 31021 “ ’ it

REF. N°: o )

(& reppoiar cans is ipendd/ SO 215/51 CANA (38) VYTMNCIAS ] NONCLAS
167/1984 ! '

iR qoq
TRAGE o CFiDE g

BEST AVAILABLE COPY

The Secretariat of the United Nations (Centra far MHuman Pighee)
nrasantr ite rAamplimants to tha Darmanant Misaian of Comoda Se the

. United Nations Office at Geneva and has the honour to transmit herewith,
for information and in urdwr v cumpluly Lhy lles of the State party, a
copy of a letter dated 30 May 1989, transmitting a further submission
concerning communication No. 167/1984 (8. Ominayak and tha Lubicon Lake
Band v. Canada), which io befora the tlumanm Rights Committee fuy
considaratinn undar the Nptianal Prateocol to the International Covanant on

Ciuil and Political Rights.
P T34
% ~’{§

| . {«z‘:xum«ab_w-

+
v

BEST AVAILABLE COPY
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HOWAAD J. FELDMAN WASHINGTON, B. C. 20007

WikLtAM J. VAN NESS, JA.
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SHARLES 0. CURTIS

ADAM WENNER

AETLR . PiIWAPWN

0 CRIC MYULTMAN

e e ’ ’ May 30. 19R4Q

SUSAN TNMARKY
JACOD u. LLW

Mr. Jakok Th. Mollox
Chief, Communications Unit
Center for Human Rights

United Nations Office
(R=121) Rareva 10

SWITZERLAND
Re: Communication No. 167/1984
Dear Mr. Moller:
Thank you for your 5 May 1989 corresponcenca.

LISA A, SHASND
JESSICA §. LEFEVAE
LYNN MINNMA .
MARGAREY A, MOORE
OONALD F. SANTA, N,
MICHACL A, SWIGER
SAM KALEN

SRUCE §. ODEMING
LV i@ A, Pam@ars
QB dAIIIN o 1 BB
ANTHONY WHLSON®
STEAmEN C. FOTIS

NORCEN TAMA RFLLFOARNT
JOMN J. BUCHOVECKY
chean B TUUNG

OF COUNBEL
HOWARD ELIOT SHAPIRD
ARTHYUR JOHN ARMSETRAONG
CYNTHiIA INGERSQL,

NOT 40MITIRO e IATRICT OF COLVasd &

On behalf of Chief Bernard Ominayak and the Lubicon Lake
Band, I have the honor to submit to the Human Rights Committee
the anclosed Supplemeant No. ll to Communication No. 167/1944.

On behalf of the Band, I also wish to take this opportunity
to express our highest regards to the Secretary~-General of the
United Nations and to express our gratitude for the—kind con-
sideration of the United Natimna "nmmittee on Human Rightc and

of the staff of the Centre for Human Rights.

Yours truly,

Bn¢loauye
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The Lubicon Lake Band {(“"the Band®) respectfully submits the

follawing rnmmente to the United Notions Commitise un Hwuail

Kignes ("the Lommittee™) and requests that tha Committee make the

findings set forth below.

1. The Committae shm A reject Canada'e roquost under

article 93(4) of the provi¥iovnal suley uf protocol Iar

review of the Committee's decision on admigsibility.

Article B(2)YI(h) Af tho Nptienal Drosocoel so the
International Covenant on Civil and Political Rights states that
the applicant shall not be required to—axhaust 21d availablke
domestic remedies "where the application of the remedies is
unreasonably prolonged.”

The Lubicon Lake Band has been pursuing its Anmestic claims
through the Canadian courts for 14 years, since 1975, As the

Band has noted for the Committee, given the nature of the claims

and the juaiciai process involved, these actions could well

continue for another 10 yesars. Tn the interim; Canada has

affersA rhe Band no reliof from the presaaures of develupment, but

instead has intensified that pressure in the face of the

gestruction of the Lubicon economy and traditional vay af 1ifs
In 1984, the Lubicon Lake Band submitted itg claim to the

United Nations Committee on Human Rights, The Band informed the
Committee that oil and gas development in the Band's traditional

lands and the failure of the Canadian Government rA nrnuvida
constitutionally mandated protections for the Band threatened to

destroy the Band's subsistence economy and thereby its social

structure and cultural identity.
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In ite submiggsions ovor thc past five yeca:s, the Band
" described far tha Cammireaa +ha Falluce of the Ganedive wvusia v
respond to its requests for interim relief to halt the

aevelopment until the Band's legal title-to-ity lamis could bo

sart 1B The Rand aloo dcobribed for Lthe Cunuulttee the [31iure
~nf nagosiations of the Daud’'as JumestLlec Cia1M§, roi1iowing Canada's
dismissal of its own inquiry officer, Mr. E. Davie Fulton, upon

Canada's review of Mr. Rulten's £Lndingn esorroborating Lhg Band’'y
claimg. And the Dand has deéscribed fov the committee the rapid

deterioration of the Lubicon community as its traditional economy
disappeared, ,

In its Julv 19R7 Aeriainn An +the ndmissibiliey of Lhe
Lubicon claim (CCPR/C/30/D/167/19R4), the Committea found that
“shere were no uffective remedies still available to the Lubicon
Band" within Canada.

In August of 1988. an indensndany rmmmttoo of she Conadien

Bar Association on Aboriginal Rights in Canada filed a report
entitled "Aboriainal Rights in Canada: An Agends for Actien.”

In this report, the Special Committee of the Cé&nadian Bar
Association concluded that the Ahariginal Dooples of Coenadae heve
faced and contingw—to face lnjustice wirhin the legal and juatice

systems of €anada (8L p. 14 0L the RepdTE).

While Conada has allwmpted TO object to the Committee's July
1987 decision, it cannot dispute the fact that the Band's economy

and traditional way of life have been dasrrayed. Nor ¢an Canada
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dispute the fart that court aamtiono. and ncgotiesione undii: tukein
]

.to halt this destruction failed to do so. Nar can it digpute theo

fact that court acticns ~Wrwasing the remaining issucs ot land
title and compensation will be years in resolution, if resolution
ever occurs,

Subsequent negotiations between the Band and the Government
of Canada, even were they successful, have come much too late (o
offer a means of restoring the Band's subsistence economy, and

thereb§ redressing the Band's human righte claim as submitted in

\

1504.
Moreover, as discussed in the Band's last submission to the
Committer, Canada'e rofuaal to agraa ta ¢rvma thet would whnably

the Band to create a naw economic hacke wirhin ire traditioenal

lands has rast eerisus doubt on tho future of this latesi :1vuud
of negotiations. Rather than seeking a realistic settlement in
these negotiations, Canada presented the Band with an offer in
which virtually all ltems Of any signztxcancéty;re left to future
discussions, decisions by Canada or applications by the Band. In
return, the Band would be required to relinquisir its rights to
all present and future domestic or international claims against
the Government of Canada. Among other effects, this would leave
the Band no means of bringing Canada back to the table for the

future discussions or decisions offered in the agreement.
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2. The Committcc ahould find Lhat Canuda 18 in violation

of the Committee's requast far interim protection of
the Band under rule 86 of the provisional'rules of

procedure.

In its July 1987 decision on admissibility, the Committee
(weyuested, pursuant to rule 86 of the Committee's provisional
rules of procedure, that Canada "take interim measures to avoid
irreparable damage to Chief Ominayak and other members of rha
Lubicon Lake Band."

a. Canada is participating in a project by
which virtually all traditional Lubicon lands
have been leased for timber development.
Rather than seek to comply with the Committee's
decision, Canada is participating in a project by which all but

98.4 gguare milec of the Dand's traditivual lands weare leaseq, 1n

the spring of 1988, for developmant in conjunction with a pulp

mill, Please see Supplement No. 9.
b, Canada has abandoned negotiations with the
Lubicon Lake Band and instead has launched

an effort to undermine support. within the
Band for the Band's duly elected leaders.

®nllewing the Band'n rcfusel to acceplL ¢
settlement offer that would force the Lubicon people to

relinquish all rights to leqal action invalving A rAntraverey

with the Canadian government in exchange for promises of future
discussions between Canada and the Band,—Canada abandoned

negotiations with the Lubicon Lake Band. Rather Llan continuing
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to seek a couuise ufl compromise and settliement., Canada hag sent

agente intn non-native communitica of northern Albeitla ln the

area immediarely surrounding tho traditiamal fauhicon Lessibesy.

wiirking Tnrougn a singic individuel who hes famlly tles with the
Lubicon Lake Band, but has not lived in the community for

40 years, these agents are seeking other native individuals
potentially inrerested in making their own privete deals wliili the
ranadian Governmaent. Thc majority of The iandividuals identifiea
by theragents appear not to be affiliated with any recognized
aboriginal society. Those that are so affiliated are members of
other bands or have only marginal or questionable affiliations
with the Lubicunl Lake sand. ‘'ne Gauarament ~f Conada ic tolling
these individuals that:

1) under certain spacified ronditions, Canada is prepared

to provide pubTit benefits td individuals who can
qualify Ae Tubicon Indians undor a Vmnanally libesald
interoretation af Canadian dAGanmon: ruloa)

2) the conditiuua» specified include tne requirement that
thc Lubicon Lake Band agree to cod; all traditional
Lubicon lands of Canade;

3) the precent, duly electod, lcaderohip of the Lublcun

Lake Band must be removed if these individuals wvant to

reaceivae anrh hanafice fonm the Cansdian Ceveriuwiib,

%) the present Lubicon leadership is up for erertion thid
fall;
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5) the Cansdian invarnment ig propared to registe:, uu a
priority basis, any of these individuals who can be
made to qualify, so that they can “have their—vievs

represented” in the up-coming Lubicon election.

In order to bring these espionage efforts to an end as

quickly as possible and to preclude any future questions about

their mandate or—3ny acticns they migit take en—5ghaif o Thelir
constitucnts, the Baud leaders have called tor an early election,
to be held at the end of May. Since the likely outcome is
re-election of iﬁe present leadership, Canada has stated publicly
that the Government'will continue to work with the "dissident

group” it has created.
4, The Committoo should find Caneda In violation ot

Articles 2(3)(a), 6(1), 7, 1e(1), 17, 18(1), 23(1), 26
and 27 of the International Covenant on Civil and

Political Rights vwith respect to its treatment of the

peonle of fha Taihiran Tabka Dand.

a. Article 2(3)(a)

L Y ALe) (=) w@ weiw wmwrvuumile FTWHULILED Lilal LANANA
provide an "effective romedy" for viovlalLluums of rights protected
by the Covemant, Canada has failed to provide the Lubicon Lake

RanA any ramedy wisth cuwywsd Ly e DENIT N rigats under the

Covenant, as demonstrated in the Band's previous submissions, and

as recognized by the Committee in its decision on admissibility.
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b. Article 8(1)
Article 6(1) of the Covenant guarantees every human

being the "inherent right to lifc." While the Quveinugut of

Canads has not sought; divectly, the d€ith of any member of the
Lubicon Lake Nand, 1lim lrsumesaneses Aciibdaratcly sireaisd by
fanada shreugh iso aetiona have led, ludlrectiy 1I nOt Airectly,
to marked increases in the mortality rate among memhers nf the
Lubicon Lake Band. Moreover, the dbility ot the community to
replac; itself is in serious doubt as the number of miscarriages
and sLillbirths has skyrocketed,

tv 1> @ [eCU well aocumented in both anthropological and
sociological literature that the destruction of the economic base

of amall-scale soclieties and communities leads inevitably to the
deterioration of a community's political and social structure.
with the collapse of political and social institutions, including

the breakdown of the family, communities axperisnce dAramatic
increaces in suicidee, fatal occidents, homicides, altuliol ang
drug abuse, abnormal births and the illnesses associated with
poverry, stress, alsohel and drug ebuse, o

The Band@ has dncimen+ted fAr tho MAammisese severel of Lhe

tragedieas evparienced in the Lubicen community in seveni years;

tragedies which are the human real{ty of fear, despsir—and pain

underlying such a socioclogical profile; tragedies which were—
previously unprecedented in the RandA'a hietnry Blooee see, in
particular, Appendix No, 6 to Communication 167/1984 and

sppploment 2, pages 4-5,
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The Band'a losas vl ity economic hase and tho. broahdown ol
its social instituriang, ineluding the fuirced tranglcion trom the

physically drmanding hunting And trappisy way of lite LU a
sedentary welfare existence, has also lad to a marked
deterioration in the health of the Band members. 1In addition,the
diet of the people has underqgone dramatic change with the loca of
their game, their forced reliance on lass nutritisuc proecsccd
foods, and the spectre of alcoholism -- the final refuge of the
hopeléés ~= previously unhsard of in this communily aud which is

now overwhelming it. Furthermore, the sverema hy whinrh «he

cammunisy erganicmd A nMaAnaged gome ~Af ita meatl buwic hecds,
including its health and sanitary needs, has collapsed. A few
years agm, the Lubicon Leke Baud was 8 ropust and thriving

community that relied upon traditional medicinea andA tha+ hwad

1}

never had running water or -modcrn sanilaiy lacillitlies and had no
need of them. At this point, however, the community's
traditional systems of water and sanitary mahgéement have all but
aisappeared.

As 8 result of these draetic changec in the commuiity's

viiyalcal mx1erence, the basic healili ~nd resigtence to infeciivu

of communiry memberg has daotcrioreilwd Jdramavicaily. The lack nf.
running welwr dnd sanitary facilities in the community, needed to

replace the traditional systems Af water and canitary manaywuent,

romhined with the declininy lhiwalth Of community members, is

leading to the development of diseases associated with poverty
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and poor sanitary and health ronditions. Thia situetion 18
‘evidenced by the astonishing increase in the number of abnormal
births and by the ocutbreak of tubarrnlosis, affaating
approximately one-~third of the community. The Band notified the
committee of Lhe tubDerculogis outbreak in its Supplement 7,

Initially, Caneda's hanaling of this matter might not have
constirnred a violation of astlcle K(1). Howover, at Lhias poine,
the Government of Canada is fully avare of the increasing rate of
illnas; and death in the community. Therefore, Canada's refusal
em nffer » vesoluLlun uf tnis situation, that would permit a
revareal of the precipiluus decline af this cemmunity, muslL Le
found to constitute a knowing and even deliberate deprivation of
the inherent right tn 1ife of members ol Lhe Ludicon Lake Band.

C. | Article 7

Article 7 of tha Covenent prohibits the infliction ot

"cruel, inhuman or deqradiny trearmenc.” The approp! iation of
the Band's traditional lands without its rﬂn;;nt, tho dcatructiiun
of its way of life and livelihood and the devastation wronght to
the community, described in the Band's submissions, constitute
cruel, inhuman and degrading treatmemt for which Canada is

responsibld.

Moreover, as is pointed out in the preceding <sction, the
intentional destruction of & community, as in the case of the
Lubicuin Lake Band, can devastate the physical health of

individual members of the community. The intentional subjection

003332




@5 JUN

_—— - ) s = Document disclosed under the Access [o- Infarmat/on ACT
89 23:21 MISSION DU CANRDR - rdlee 73472 Document divulgué en vertu de la Loi SLll-rl acces a Tmformaton

O :1_‘;-5 NOACLAS /ZZ
vi 3 Ao 9

PAGE | \} OEIDE )|

-10-

~of a pcéple to conditivny vf life resuiting in such a rapid loss

of phyaival health and increase 1in the rate of disease and death
certainly constitutes cruel, inhuman and degrading treatment,

»irrnermore, such degtruction of o community lnvolves
wrenching social dislocation and loss of individual identity, as
the social roles which gave identity and mesning to the livca of
community members'disappear. The anguish and suffering of the
nenple whe must eit hclplessly by and walch Liel: famllles and
commun;tics disintegrate is overwvhelming.

An analegy in modern weslei culiure i3 the devasation

wrought by a erippling—dcpiessivu, 3uclh es AT OT the II3US,
The differences Leiw are crucial, thougn., The Lubicon Lake Band

has experienced not only crushing economic disaster, but is
facing its own death as individuals and as a community.

Furthermore, the causes here are not blind marker farces, but

deliberate and calculated actions by specific-individuals in both
levels of the Canadian Government, Théreiore, the suffaring of
the Band igs not only deqradinq, it is cruel gq@,inhuman to the

extent that it is deliberate. ir wae avnidable and as pointed out

in tne Hana‘'s SUDMi15S10Ms tu the Committee. iT VAT Bre#AicTanis.
As The 3anad hags noted in its past submissiong, in
recagnirian Af the overvhelming sruclty and inhumenity of Lhe
suffering wiuuyhit Ly the delibDerars aAssrrirfrinn n? rAammuni{ct{ee,
the Unitod Nations, in its Convcuilun un the Prevention am

Punisnment of the Crime of Genocide, included such destruction
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within its definition of genocide, Please see Supplement 1,

Supplement 2. pages 6-7: Supplement ), pages 3-4; Supplement 6,
page 17,
a, Articles 14(1) and 26
Article 14(1) of the Covenant guarantees that in the

determination of a narty's "right anA ahligatione in a2 suit ae
law" everyone shall be entitled to a “fair and public hearing by

a compatent, inAapendent and impartial tribunal cateblighed: by
law."” Article 26 expands upon the guarantees of article 14(1) by

guaranteeing that "all persons are equal before the law" and

requiring states to provide "effective protection” against

discrimination on any basis, including “race . . . religion,

pulitlcal or other opinion, national or social origin,

property . . ., or other status."
As the Band has doscribed for the Commiiiee iu lis

enhmicgiong, Canada hao failed to pravide the Raml a fFale,

tnaepenadent and impartial tribunal for resolution of its domestic
claims, Please sec Communication 167/1984, payes 4-6;

Supplement 1; Lhe Band's 31 July 1985 LOMMeNt8, pages—Li-I7;
Supplement 6, pages 5-10: Supplement 7, pages 3-4; Supplement 2,
pages 7-9; Supplement 3, pages <¢-3; Supplement 5, pages 2-15; and

Supplement 6, pages 7-10.
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With respect to article 26, specifically, the Band haz get

" fusll fuc Lhie Committee in tne above-cCited submissions Canada's

fallure rn pravids the Band equal protection ¥ig § ¥ia non-Indiau
groups, as guaranteed by the article. Moreover, the Band has |
described for the Committee Canada's failure to provide the Band
equal protection vig a vig other Indian Bands. Por example,

Canada has attempted to subject Lubicon Lake Band mambars tn a

retroactive application of the Canadian Indian Act as is stood

prior to its amendment following tha _Cammitetnnia dacisi 1 o

Sandra Lovelace v. Canada (Case Nn, 24/1877). Thug, Canada would
make the very lawv which the Committee held to be in violation of

articviv 27 lua the Lovelage case appilicabilm (o i he Thicon Lake

Band.

Purthicimure, all settlements Of aporiginal and other Native

claims in Canada, to date, have been based on the membership

ligts existing atL the time of th¥ first survey of ‘Fésérve land.
Howover,VCanada's membership formula proposed for the Lubicon

Lake Band, based on the pre-Lovelace Indian Act, resulted in a

mmmbins wlidy fuimuie sEBVEL USEU LIl Lalauldn nxsibiy. 'ne errect ot
this formula was to deny aboriginal rights to more than half of

the Lubicon pecple. treating the Lubicon people in a way that is

different, uneagual and discriminarary wvhen rcampsred with the

creaemant 6f A1l ArRAYv Narive pamapla thvougheus Cansda'as himser;.

See Supplement 5, paqes 3-6: Supplement 8, page 1R.
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e. Articles—17-and—23(1)-

Articles 17 and 23(1) provide for prbtectﬁon of the
family and hama  Tn centrawonsion of she proscripLivia ul Llicaw
articies, Canada is knowingly permitting the Lubicon Lake Band to
be subjected to conditions which are resulting directly in the
destruction of tha familisa and hamae A¢ ie¢o membeve. In she

course of this controversy, members of the Band have been

threatened personallv with the destructinn nf their homes by

bulldoaor 1€ they 4id not accr wrovinelal’ jurisaiction over
their land ahd effectively relinquish their aboriginal land
rights.

Furthermore, in an indigenous community, thc entire family

system is predicated upnn the spiritual and cultural tiea to the

land and the exercise of traditional activities. When these are
destroyed, as in the case of the Lubicons, the essential family
component of the society is irremediably damaggd.

It is also vital to take account of the‘iaCt that the

traditional territory that has been taken f[Tom thesw pEODles is
their "home." It is where they have lived as a.community for

countless generations. In their social practices and spiritual
heliaf gystem, 3g with moot indigencus peopled, tlhe terricory in
which the family and commuhity regside is no less sacred, no less
thair hame, no less 3 part of them than is the sucliuded dwelling
to which they retire—at night. In faet, -in many respects, the
territory of the community is infinitely more important and more

aacred than a merg dwelling.
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£. Article 18(1)

Article 18(1) guaranteeathe right of religious
freedom, With the taking and doatruction uf their liand, the
people of the Lubicon Lake Band have been robbed of the physical
realm to which their religion --and thoir apiritual belles
system -- attaches., Again, as with other indigenous peoples. the
traditional territory of the community encompasses the physical

aspect of the community's spiritual life, With the loss or
ﬁPnfrn;v%An ei ahe Lie.sliuiy, tO® ONLY temple irwirteh worship
hag moaning'fox_uheae people is lost, '
g. Article 27

Article 27 gquarantees protection for ethnic, religous
and Llugyuiscic minorities, The Luhirnn Laks Bund, &3 au
indigenous or aboriginal people who have never enteied 8 tresaty
with or ceded terrirnry te Canada, ia a aucial ana politital
entity distinct and separate from the social and political system
of Canada, rathsr than a minority group of Canadian society.

Nonetheless, in terms of size, the Band is clearly a

minority within thc territory controlled by Canada; its minarity
status resting on several factors, including ethnic, religlous
and linguistic differences. The Committee has already upheld

Canada‘a obligation te pivvide protections for the indigenous

peoples of Canada. Sandra lLovelage Vv, Canada. Canada has

complataly failad in any way tO fuirill this obligation with

respect to the Lubicon Lake Band,

003337

S



Document disclosed under the Access, tognformat/on Act

'.35 JUN 'B9 14:S3 MISSION DU CANALA +4lgz v347313 Document divulgué en vertu de la Loi sur 'acces a l'information

2L

UNCLas NONCL AS

5 PAGE ]O, OFIDEZI

4. Conclusion

Tn ¢ho Lewglgee desiolivi, wliLcd eluve, L1 LOMMITTEE
noted that the significans matter in respect to tﬁc Covenant was
the claim that the major loss to a person ceasing-te be
raraagnized ae an Indian is the luaa Wil rhe FMivuva: Denatise .t
living in an Indien conmuulty, the emotional ties to home,
family, friends and neighbors and the loss of identity. These
principles are likewise applicablo to the complaini wuf the
Lubicon Band, Among the many losses the Lubicon people have

suffered in recent years is the loss of the cultural benefits of
living in their traditional lands, the l0ss of their homeland,

the Yhea of the slyhic TO CRJOY thellr uwi Gulture, and tnhe loss of
the right to profess and practice their own religion, a religion
which is inextricably linked to the land.

This Committee appears to have recognized these losses in
its earlier decision of 22 July 1987. The situat!on of the
Lubicons has deteriorated further sxncc that time.

How are indigenous populations of the world to be convinced
that the International Covenant on Civil and& Political Rights
containg principles vhich will be implemented by international
organs {f this Committee now reverses itself because of Canada's

position that it shoanld ha {udaed by tha wardAn canteined 1. luw

submigsions to rthe fAmmittee and ito prcaa reolcases iaLlier than

by its actions at home?
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1f thie Commlittae nov refuses to find the Government of
_canada in violation of tha above spacified articles of the
Covenant for rhe abuses suffered by the Lublcon people, abuses

which liave gained international public attenrion, whaet possible

protection can Lhe indigenous people of the warld hewe =© have

against ahnse hy « siate and how ~an tuls podgihly adveuie the

rule Ol law?

3
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The author of this communication is prepared -to provide
further information or clarification which may be desired, and

reserves the right under Provisional—Rule 93(3) to submit

additional information and observations after receiving the

reply of the government of Canada.

‘ |

erna minaya

Chief of the Lubicon Lake Band
Little Buffalo Lake

Alberta Canada

Prepared with the asgsistance of:

.He:u( ".'}ﬁ;:‘:;'l:l‘, Qi lifde L Suweie
1080 Thomao Joffcraon Jtirsel, N,W.
7th Ploor

Washington, D.C, 20007
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Bepartnent of External Affuirs HMinistore des Affaires exterieures

(ﬁmwba

OTTAWA, Ontario
K1A 0G2
June 06, 1989
IMH-0929
(Y44 - <AiE

Ms. Rosemary Brown = : DUSSIER 1
2539 Morley TR N.W. - §
Calgary, A}{berta LI'S-LDA°|3-I-3-LMBK¢NM“ @AND
T2M 4G6

Dear Ms. Brown:

I am writing in regards to your letter of May 20, 1989 to
the Secretary of State for External Affairs, the Right Honourable
Joe Clark. Mr. Clark has asked me to reply on his behalf.

In your letter you asked for a copy of communications made
to the United Nations Human Rights Committee by the Canadian
Government concerning the Lubicon Lake Indian Band. In fact, the
policy of the Canadian Government is to maintain the
confidentiality of such communications. In doing so, Canada
respects and complies with the request of the United Nations that
all communications with the Human Rights Committee should remain
confidential.

However, I am enclosing, for your information, material
issued by the Department of Indian and Northern Affairs in
January 1989. This contains details about the negotiations
between the Lubicon Lake Indian Band and the Government of °*
Canada.

I trust that the above allays your concerns about this |

matter.
Yours sincerely,
J. Daniel Livermore
Director
Human Rights and
Social Affairs Division
Encl.
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CANADA, LUBICON BREAK OFF TALKS

(OTTAWA, JANUARY 24, 1989) -- Negotiations towards
settlement of a land claim by the Lubicon Lake Indian Band

]
have broken 'off, after the band rejected Canada's offer of

$45 million in addition to the 95 square mile reserve the

PR

band wanted.

The band is demanding additional compensation of between

$114 and $275 miliion.

During 8 weeks of negotiations, consensus was reached among
government and band negotiators on the key issues of
membership, reserve size, community construction and
delivery of programs and services. However, the negotiators
were unable to reach agreement on the issue of cash

compensation.

Canada's offer to the band included the establishment of a
95 square mile reserve and $34 million to develop a new

community.

Canada's offer also included a trust fund to preserve
P

traditidnal band values and a $10 million SpecialA

Development Plan to assist the band in its transition from a

traditional hunting and trapping society.

!

;
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The Hon. Bill McKnight, Minister of Indian Affairs and
Northern Development said the band also rejected an offer to
begin construction of the community immediately, without
prejudice to the band's right to take the compensation issue

-

to the Federal Court for decision.

Mr. McKnight estimated Canada's offer is equivalent to $300

thousand in initial benefits and cash per family.

Mr. McKnight said "Canada has a responsibility to be fair on
all sides. This offer is fair to the Lubicon people because
it allows them to reach their social and economic goals. It
is fair to othet native groups because it is consistent with
the principles of other recent settlements. And it is fair
to the taxpayer because it meets Canada's legal and social:

obligations to the Band."”

Mr. McKnight said that Canada's offer remains open.

Ref: Ken Colby
Federal spokesperson
(403) 269 7006
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STATEMENT BY THE MINISTER

RE: LUBICON LARE BAND LAND CLAIM

I am sorry to announce that talks between Canada and the
Lubicon Lake Indian Band which began in late November have
broken off. There is only one issue left in dispute -~ and

that issue 1s money.

We have solved the problems of membership, we have agreed to
the 95 square mile reserve, and we have offered a settlement

totalling $45 million.

We Qere gtiided in our negotiations by two tests of fairness:
the first was that a settlement had to be consistent with
other recent settlements; the second was that a~5ettleTent
had to address the legitimate social and economic objectives

of the Band.

our offer was to establish the reserve they wanted, plus the
equivalent of almost $87 thousand for each man, woman and

child on the Band's membership list.

_We have cffered to set aside a 95 square mile reserve for
the band. That reserve would have mineral rights, including

0il and gas, on 79 square miles.

We have offered $34 million to build a new community. That
would provide homes for each family. It would include a
band office and a community hall. It would include a school

from kindergarten to grade 12 and a new medical centre.

e have offered to establish a block-funding arrangement to
deliver what will be close to $2.5 million a year in federal
support programs, including social assistance, in a way that
'provi%es administrative flexibility for the band to meet

community needs.
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and we have offered a Special Development Plan, to assist
the Lubicon in establishing a viable modern economy on the
new reserve. This includes:

- $1 million for planning and staff additions

- $5 million as “start up" capital

- up to $4 million for "core" band projects.

While cach case is unique and direct comparisons are
dQifficult, this offer certainly compares favourably to other

recent settlements.

The offer also directly addresses the Band's priorities.
¥

The eight weeks of negotiation involved my department and

the Prime Minister's Office, and drew on expertise and .
assistance from CEIC, DIST, the Secretary of State,
Agriculture, the Department of Communications, and the CRTC.

On many issues, our approach was a joint Lubicon/Canada task

force.

The issue of membership is a good example of this approach.
Canada recognized the Band's right to determine its
membership. But membership does not equate to status as a
registered Indian, and well over two hundred of the Band's
members had not registered or applied for registration.' .
Working together, the government and the Band traced the
genealogy, assembled documentation, prepared affidavits and
coverea all the groundwork for all these people. It appears
that, with few exceptions, they qualify to be registered as

status Indians. Membership is no longer an issue.

Similar approaches were applied to the reserve construction
program to ensure the community would be in harmony with the
Band's. values and traditions, and to ensure that training,
employment and other benefits of construction would accrue

to the Band.
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We also reached agreement on a new administration program to
give the Band greater flexibility to meet community needs;
we reached a framework agreement for establishing
self-government; and we reached agreement On .an approach to

most of the economic development priorities of the Band.

For example, we offered to establish a $500,000 fund in
support of Band elders who wanted to continue hunting and

trapping. The Band would design and operate the program.

We offered extensive vocational and other training programs.
We aéreed tq, provide technical support and 80 per cent
funding for such core band businesses as a commercial
centre, a motel, a gravel pit, and a "start-up" community
farm. Some projects - an indoor hockey rink and free cable

TV are two examples - we could not agree to.

But, I am satisfied that our offer to the Bané will provide
its families with a good standard of living and the

opportunity to become fully and gainfully employed.
I regret that the Band has rejected our offer.

However, the Lubicon people need not be deprived of the
other benefits of a settlement because of this disputerover
money. I have offered to proceed with membership, with
establishing the reserve, with constructing a community and
with the vocational and entrepreneurial training programs.

The Band vould still be free to sue Canada and/or Alberta

for compensation.
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I believe we have been more than fair to the Lubicon people.
I must also be fair to those other native communities which
have concluded settlements with the government, and I must
be fair to the taxpayers of Canada. Our offer. discharges

our legal and moral responsibilities to the band, and it

remains open.

Ref: ~ Ken Colby
Federal spokesperson
(403) 269-7006
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CANADA'S OFFER TO THE LUBICON LAKE INDIAN BAND

Membership
- All 514 members recognized as such
- "Past-track" registration of all who qualify as status

Indians

Reserve Area
- a 95 square mile reserve, including 79 square miles of

mineral and oil and gas rights

Social Developmént

- a $34 million building program, includiﬁg up to 133 homes,
infrastructures, a K-12 school, band offices, community
hall, firehall and medical centre

- Block funding of benefits (Alternate Funding Arrangement)
to provide a greater autoncmy and flexibility .

- Development of Self-Government legislation for the Band

- $500 thousand trust fund, to assist those elders wishing

to pursue the traditional way of life.

Economic Development

- $5 million "seed capital"

- extensive vocational training

- $400 thousand to establish "training trust®

= $1 million in planning and band staff support

~ $4 million for specific band businesses




rartntent of External Affairs

Dr. Peter Schwarzbauer
Weissgasse 9-13/2/1
A-1170 Vienna

Austria

Dear Dr. Schwarzbauer:

Further to my letter of May 26, 1989, please find enclosed
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Ministeve des Affaives exterieures

Ottawa, Ontario
K1A 0G2

June 06, 1989 -

IMH-0928

COSSIER

4'5._ CDA‘ \ 3 'l“B'Lu Bl‘conL» “( ﬁ?a I\G(

material concerning the negotiations between the Lubicon Lake
Indian Band and the Government of Canada.

I trust that you will find this information to be helpful.

Yours sincerely,

J. Daniel Livermore
Director

Human Rights and

Social Affairs Division

v
*
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CANADA, LUBICON BREAR OFF TALKRS

(OTTAWA, JANUARY 24, 1989) --~ Negotiations towards
settlement of a land claim by the Lubicon Lake Indian Banc

have broken‘off, after the band rejected Canada's aoffer of

$45 million in addition to the 95 square mile reserve the

band wanted. ¢

The band is demanding additional compensation of between

$114 and $275 million.

19

During 8 weeks of negotiations, consensus was reached amen
government and band negotiatcrs on the key issues of
mempbership, reserve size, community construction and
delivery of programs and services. However, the negotiatc

were unable.-to reach agreement on the issue of cash

e

compensation.

Canada's offer to the band included the establishment of a

95 square mile reserve and $34 million to develop a new

community.

Canada's offer also included a trust fund to preserve
traditional band values and a $10 million Sggcial

Development Plan to assist the band in its transition from a

traditional hunting and trapping society.

/
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The Hon. Bill McKnight, Minister of Indian Affairs and
Northern Development said the band also rejected an offer to
begin construction of the community immediately, without
prejudice to the band's right to take the compensat%on issue

to the Federal Court for decision.

Mr. McKnight estimated Canada's offer 1is equivalent to $300

thousand in initial benefits and cash per family.

Mr. McKnight said "Canada has a responsibility to be fair on
all sides. This offer is fair to the Lubicon people because
it allows them to reach their social and economic goals. It
is fair to otfher native groups because it is consistent with
the principles of other recent settlements. And it is fair

to the taxpayer because it meets Canada's legal and social

obligations to the Band."

Mr. McKnight said that Canada's offer remains open.

Ref: Ken Colby
Federal spokesperson
(403) 269 7006
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STATEMENT BY THE MINISTER ' ;

RE: LUBICON LAKE BAND LAND CLAIM

I am sorry to announce that talks between Canada and the
Lubicon Lake Indian Band which began in late November have
hroken off. There is only one issue left in dispute - and

rhat issue is money.
®

We have solved the problems of membership, we have agreed to

the 95 sguare mile reserve, and we have offered a settlement

totalling $45 million.

We were guided in our negotiations by two tests of fairness:
the first was that a settlement had to be consistent with
other recent settlements; the second was that a settlement

had to address the legitimate social and economic objectives

cf the Band.

Our offer was to establish the reserve they wanted, plus the
equivalent of almost $87 thousand for each man, woman and

child on the Band's membership list.

_We have offered to set aside a 95 square mile reserve for

the band. That reserve would have mineral rights, including

0il and gas, on 79 sguare miles. .

We have offered $34 million to build a new community. That
would provide homes for each family. It would include a
band office and a2 community hall. It would include a school

from kindergarten to gracde 12 and a new medical centre.
g g

e have offered to establish a block-funding arrangement to
deliver what will be close to $2.5 million a year in federal
support programs, including social assistance, in a way that
proviQes administrative flexibility for the band to meet

community needs.

003356



Document disclosed under the Access fo Informationi ACT
Document divulgué en vertu de la Loi sur 'acces a l'information

And we have offered a Special Development Plan, to assist
the Lubicon in establishing a viable modern economy oOn the
new reserve. This includes:

- $1 million for planning and staff additions
- $5 million as “start up" capital

- up to $4 million for "core" band projects.

While each case is unique and direct comparisons are
difficult, this offer certainly compares favourably to other

recent settlements.

The offer also directly addresses the Band's priorities.
¥

The eight weeks of negotiation involved my department and
the Prime Minister's Office, and drew on expertise and .
assistance from CEIC, DIST, the Secretary of State,
Agriculture, the Department of Communications, and the CRTC.

On many issues, our approach was a joint Lubicon/Canada task

force.

The issue of membership is a c¢ood example of this approach.
Canada recognized the Band's right to determine its
membership. But membership does not equate toO status as a
registered Indian, and well over two hundred of the Band's
members had not registered or applied for registration. .o
Working together, the government and the Band traced the
genealogy, assembled documentation, prepared affidavits and
covered all the groundwork for all these pecple. It appears
that, with few exceptions, they qualify to be registered as

status Indians. Membership is no longer an issue.

Similar approaches were applied to the reserve construction
program to ensure the community would be in harmony with the
Band's. values and traditions, and to ensure that training, : -

/ . .
employment and other benefits of construction would accrue

to the Band.
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We also reached agreement on a new administration program to
give the Band greater flexibility to meet community needs;
we reached a framework agreement for establishing
self-government; and we reached agreement On an approach to

most of the economic development priorities of the Band.

For example, we offcred to establish a $500,000 fund in
support of Band elders whc wanted to continue hunting and

trapping. The Band would design and operate the program.

We coffered extensive vocational and other training programs.
We agreed tcyprovide technical support and 80 per cent
funding for such core band businesses as & commercial
centre, a motel, a gravel pit, and a “start-up" community
farm. Some projects - an indoor hockey rink and free cable

TV are two examples -~ we could not agree to.

But, I am satisfied that our offer to the Band will provide
its families with a good standard of living and the
opportunity to become fully and gainfully employed.

I regret that the Band has rejected our offer.

However, the Lubicon people need not be deprived of the
other benefits of a settlement because of this dispute oVver
money. 1 have offered to proceed with membership, with
establishing the reserve, with constructing a community and
with the vocational and entrepreneurial training programs.
The Band would still be free to sue Canada and/or Alberta

for compensation.

v
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1 believe we have been more than fair to the Lubicon people.
I must also be fair to those other native communities which
have concluded settlements with the government, and I must
be fair to the taxpayers of Canada. Our offer-discharges

our legal and moral responsibilities to the band, and it

remains open.

Ref: = Ken Colby
Federal spokesperson
(403) 269-7006
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CANADA'S QFFER TO THE LUBICON LARE IND1AN BAND

Membership
- All S14 members recognized as such
- “"Fast-track" registration of all who qualify as status

Indians

-
-

Reserve Arca
- a 95 square mile reserve, including 79 square miles of

mineral and oil and gas rights

Social Development ‘

- a $34 million building program, including up to 133 homes,
infrastructures, a K-12 school, band offices, community
hall, firehall and medical centre

- Block funding of benefits (Alternate Funding Arrangement)
to provide a greater avtonomy and flexibility e

- Development of Self-Covernment legislation for the Bancd

- $500 thousand trust <.und, to assist those elders wishing

to pursue the traditic al way of life.

Economic Development

$5 million "seed capital"

extensive vocational trairning
$400 thousand to establish "training trust®
$1 million in planning and band staff support

!

$4 million for specific band businesses
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UNITED NATIONS OFFICE AT GENEVA

i

OFFICE DES NATIONS UNIES A GENEVE

tpe———

CENTRE POUR LES DROITS DE L'HOMinE

CENTRE FOR HUMAN RIGHTS

) v Y
Téiégrammes : UNATIONS, GENEVE Palais des Naticns ¥ \’ é
Telex: 8 9688 ‘ CH - 1711 RENEVE 10 NV
Téléphone: 46011 310211 0N
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167/1984 i

goil- AYETI R goq

i/ PAGE g OFiD& |

R

.
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BEST AVAILABLE COPY

The Secretariat of the Unitad Nations (Centra fnr Himan Bighte)
prasanfe ite ramplimants to tha Dermanant Minaisan of Conoda e sha

- United Nations Office at Genava and has the honour to transmit herewith,
for informativn amd in ordwr tu cumplule Lhe flles of the State party, a
copy of a letter dated 30 May 1989, transmitting a further submission
concerning communication No. 167/1984 (8. Ominayak and the Lubicon Lake
Band v. Canndn), whioh i¢ befors the tluman Rights Committee for

contidaratinn undar the Nptianal Pratocal to tha Intermational Covanant on

Civil and Political Rights.

Coped T psteiviQl
” o e "'“‘q

e { 2 June c1989 -

: v

Ay~ -

BEST AVAILABLE COPY
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Mellox

Chief, Communications Unit
Canter for Human Rights

United Nations Office
=121 Carnexra 1AM

SWITZERLAND

Re ;
Dear Mr.

Communication No.

167/1984

Moller:

Thank you for your 5 May 1989 correspondence.

On behalf of Chief Bernard Ominayak and the Lubicon Lake
I have the honor to submit to the Human Rights Committee
11l to Communication Nn. 1£7/1844.

Band,
the enclosed Supplemant No.

On behalf of the Band, I also wish to take this opportunity

to express our highest reqards to the Secretary-General of the

United Nations and to express our gratitude for the—kind con-
sideration of the United Rat+inna *Ammittee on Human Righte and

of the staff of the Centre for Human Rights,

Yours truly,

ssica S Lefovre

Bncloauxe
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The Lubicon Lake Band ("the Band®) respectfully submits the

follawving comments to the United Nations Commitime wi HNwuan

Kignts ("tne Lommittee") and requests that tha Committee make tho

findings set forth below,

1. ‘The Comnittae shnnld reject Canada'e roqucct undcr

article 93(4) of the proviZFiovnal sules 0 pProtocol ror

review of the Committee's decision on admissibility.

Article B(2V(h) Af thoe Nptional DNrecocel se the
International Covenant on Civil and Political Rights states that
the applicant shall not be required to—axhaurt 213 available
domestic remedies "where the application of the remedies is
unreasonably prolonged.”

The Lubicon Lake Band has been pursuing its Anmestie claims
through the Canadian courts for 14 years, since 1575, As the
Band has noted for the Committee, given the nature of the claims
and the juaicial process involved, these actions could well
continue for another 10 years. Tn the interim; Canada has
nfferad trhe Band no relicf from thc preasayrea of develupment, but
instead has intengsified that pressure in the fggg_of the

aestruction of the Lubicon economy and traditibnal wvay af Yifa
In 1984, the Lubicon Lake Band submitted its claim to the

United Nations Committee on Human Rights, The Band informed the
Committee that oil and gas development in the Band's traditional

lands and the failure of the Canadian Government tn nrnvide
constitutionally mandated protections for the Band threatened to

destroy the Band's subsistence economy and thereby its social

structure and cultural jdentity.
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In ite submigsions ovor thc past five yea:s, the Band
" "Aescribed far rha Cammitena +tha Falluce of the Ganediui wvus o v
respond to its requests for interim relief to halt the

aevelopment until the Band's legal title-to-its lamis could dbe

wart 1T The Band alco deorribed fov the Cumuittee the faliure
~nf negosiations of the Doud‘as Jumenstlec ciaimg, rollowing Canada's
dismissal of its own inquiry officer, Mr. E. Davie Fulton, upon
Canada's review af Mr. Rulten's findingo corroborating Lhe Daud's
claims. And the Banéd has described for the committee the rapid

deterioration of the Lubicon community as its traditional economy

disappeared,

In itg Julv 1987 Aacrieinn An +tha nrdmiasibilier of L
Lubicon claim (CCPR/C/30/D/167/1984), the Committee found that
"there were nu uffective remedies still avaifaple to the Lubicon
Band" within Canada.

In August of 1988. an independant rammittoe of she Conodian

Bar Association on Aboriginal Rights in Cana&; filed a report
entitled "Aboriqinal Rights in Canada: An Agenda for Action.”
In this report, the Special Committee of the C&nadian Bar
Association concluded that the Ahariginal Deocples of Canada heve
faced and contingw—to face injustice wirhin the legal and justice
systems of €anada (aL p. 14 Tf the RepdSrEt).

While Conada has allwipted TO object to the Committee's July
1987 decision, it cannot dispute the fact that the Band's economy

and traditional way of life have been dastroyed, Nor gan Canada
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dispute the fart that court arrionc. and necgotiasione undu: ltdhein

~to halt this destruction failed to do sa. Nar can it digpute the

fact that court acticns ~lrwsxing the remaining issucs of land
title and compensation will be years in resolution, if resolution
ever occurs,

Subsequent negétiations betwveen the Band and the Government
of Canada, even were they successful, have ceme much too late to
offer a means of restoring the Band's subsistence econcmy, and
thereb§ redressing the Band's human righte claim as submitted in
1004.

Moreover, as discussed in the Band's last submission to the
Commitrtes, Canada's refugal to agrea ta treme thet would wiablu
the Band to create a naw economic hase within ite traditienal

lands has cast eprioug doubt on tho future of this latesL :1wuud
of negotiations. Rather than seeking a realistic settlement in
these negotiations, Canada presented the Band with an offer in
which virtually all ltems Of any signztxcancé#yere left to future
discussions, decisions by Canada or applications by the Band. 1In
return, the Band would be required to relinquish its rights to
all present and future domestic or international claims against
the Government of Canada. Among other effects, this would leave
the Band no means of bringing Canada back to the table for the

future discussions or decisions offered in the agreement.
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2. The Committcc aheuld find Lhat Canada 18 in violation

of the Committee's requast fnr interim protection of
the Band under rule 86 of the provisional rules of

procedure.

In its July 1987 decision on admissibility, the Committee
teyuested, pursuant to rule 86 of the Committee’s provisional
rules of procedure, that Canada "take interim measures to avoid
irreparable damage to Chief Ominayak and other members of the
Lubicon Lake Band,"

a. Canada is participating in a project by
vhich virtually all traditional Lubicon lands
have baeen leased for timber deveiopment.
Rather than seek to comply with the Committee's
decision, Canada is participating in a project by which all but

28.4 square milec of thc Dand's tiradiiivual lends were leased, in

the spring of 1988, for development in conjunction with a puip

s

mill. Please see Supplement No. 9,
b. Canada has abandoned negotiations with the
Lubicon Lake Band and instead has launched

an effort to undermine support. within the
Band for the Band's duly elected leaders,

Fnallewing the Band's rcfusel to auieplL ¢
settlement offer that would force the Lubicon people to

relinquish all rights to leqal action invalving a rcAnrravorey

with the Canadian government in exchange for promises of future
discussiongs between Canada and the Band,-Canada abandened

negotiations with the Lubicon Lake Band. Rather than continuing
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to seek a couurar ul compromise and settlement, Canada has gent

agents intn non-native communitica of northern Albeita in the

area immedAiarely gsurrounding the tradiriamal Tuhkicon Lessibwsys

woarking Tareugn a oingic individusl who has family tles with the
Lubicon Lake Band, but has not lived in the community for

40 years, these agents are seeking other native individuals
potentially interested in making their own private deasls willi the
Canadian Government. The mejority of The individudls identified

by the agents appear not to be affiliated with any recognized

aboriginal society. Those that are s0 affiliated are members of

other bands or have only marginal or questionable affiliations

with Lhe Lublcoun Lake Band. ''he (iouarament nf Conada ic tolling
these individuals that:
1) under certain spanified rconditions, Canada is-prepared —
to provide pubIttbenefits to individuals who can

qualify ae rLubicen Indians undor avnnannlly libecsld
interoretation af Canadian finvernmant ruleay

2) the condiiivua specified 1ncluae tne ;equzremont that
the Lubicon Lake Band agree to ced;“all traditional
Lubicon lando of Canede;

3) the pracent, duly electoed, leaderahip of the Lublcun
Lake Band must be removed {f these individuals want to

receive airh hanafire fFeam ahe Cansdian Ceverviuwnt.

4) the present Lubicon leadership is up for el®Ttion thik
fall;
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5) the Canadian savarnment is proparcd to registe:r, vl «
priority basis, any of these individuals who can be
made to qualify, so that they can "have their-views

represented" in the up-coming Lubicon election.

In order to bring these espionage efforts to an end as

quickly as possible and to preclude any future questions about

their mandate or—any actions they nigltt take en—¥Behaif ol thelir

conctitucnts, the Baud leaders have called tor an early election,

to be held at the end of May. Since the likely outcome is
re-election of the present leadership, Canada has stated publicly
that the Government will continue to work with the "dissident

group” it has created.

1. ‘rhe Committcc should find Caneda lu violation ot
Articles 2(3)(a), 6(1), 7, 14(1), 17, 18(1), 23(1), 26
and 27 of the International Covenant .on Civil and

Political Rights with reapect to its treatment of the

peonle of fha TahirAan Taolka Rand.

a. Article 2(3)(a)

-« s . ~le) (=) - wate wwYwiiWiihe LACWYWLLETD Lilal Lanana
provide an "effectivo romedy" for violalLluum of rightg protected
by the Covenmanr. CTanada has failed to provide the Lubicon Lake

RanA any memedsr wish cvywsd LV ke Dankd 3 r£ignts unaer the

Covenant, as demonstrated in the Band's previougs submissions, and

as recognized by the Committee in its decision on admigsibility.
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L. Arcticle 6(1)
Article 6(1) of the Covenant guarantees every human

being the "inherent right to lifc."™ While the Quvesrnmgnt of

Canada has not sought; divectly, the 463ath of any member of the
Lubicon Lake Nand, 11w ircumesaneos daclibarately creaicd by
rfanada threugh ieo aaticona have led, ludlrectily 1I not directly,
to marked increases in the mortality rate among memhera nf the

Lubicon Lake Band. Moreover, the dbility of the community to

-

replace itself is in serious doubt as the number of miscarriages
and »tillbirths has skyrocketed,

tL l» & fatt well aocumented in hoth anthropological and
sociological literature that the destruction of the economic base
of small-scale soclieties and communities leads inevitably to the
deterioration of a community's political and social structure.
Wwith the collapse of political and social institutions, including
the breakdown of the familv., communitiefR axperisnce Aramatic

increacme in suicides, fatal accidents, homicides, e¢ltvohol ang

drug abuse, abnormal births and the illnesses associated with
noverry, stress, alecohol and drug sbuse. ‘ o
The Band has docimentad fAar tha rammictes soveral of Lhw

tragediae fynerienced in the Lubigen community in veceni ywars;

tragedies which are the human reaiity of fear, despais—and pain

underlying such a socinlogical profile; tragedies which wecw
previously unprecedented in rhe RandA'c hierary Dlocoae see, in
particular, Appendix No. 6 to Communication 167/1984 and

sppplement 2, pages 4-5,
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The Band'as loaa ul its econamic haee and tho broahdown w(
its social instituriang, ineluding the forced transicion trom the
phygically drmanding hunting and trappiug way of iite LU a
sedentary velfare existence, has also led to a marked

deterioration in the health of the Band members. In addition,the

their game, their forced reliance on less nutririsus proaccoecd

foods, and the spectre of alcoholism -- the final refuge of the

-

hopeless ~- previously unheard of in this community and wnich is

now overwvhelming it. Furthermore, the svarems hy whisch «he
A Af ita wmual MaBl1C nDececdads,

ocammunley erganizml . managea com

including its health and sanitary needs, has collapsed. A few |

years aga, tho Lubicon Leke Baud vas 8 robust and thriving

community that relied upon traditional medicines anA +hat had
never had running vater or -modcrn sanitaiy lacilities and had no

need of them. At this point, however, the community's
traditional systems of water and sanitary maﬁgéement have all but
di1sappeared.

A8 & result of these dractic echangec in the commuilty’'s

pliyalcas mxi1erence, the basic healili ~nd resistence to infeciiun

of communiry members hac dotcriorelwd dramaticaily. The lack af.
running weler and sanitary facilities in the community, needed to

replace the traditional systems nf water and sanitary manayement,

ramhined with the declinimy liealth of community members, is

leading to the development of diseases associated with poverty
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and poor sanitary and health rAnditiens. Thia aiiuatiun ig
-evidenced by the astonishing increase in the number of abnormal
births and by the outbreak of tubarrnlocis, affeeting .
approximately one-third of the community, The Band notified the
Committee of Lhe tuberculosis outbreak in its Supplement 7.
Initially, Canada's nanaling of this matter might not have
constirnred a violation of artlicie K(1). Howaver, at Lhis point,
the Government of Canada is fully aware of the increasing rate of
illnes; and death in the community. Therefore, Canada‘'s refusal
ta nffer a wesslulluu uf thnis situation, that would permit a
revereal of the precipiluus Qecline nf thig community, mosL Le
found to constitute a knowing and even deliberate deprivation of
the inherent right tn 1ife of members ol Lhe Lubicon Lake Band.
c. ’ Articis 7
Articlis 7 of the Covenant prohibdits the infliction of

"cruel, inhuman or degrediny trmarment.” The qppraptiqcion or

-

the Band's traditional lands without its rensent, the dcatructiun
of its way of life and livelihood and the devastation wrought to
the community, described in the Band's submissions, constitute
cruel, inhuman and degrading treatmemt for which Canada is
responsible}

Moreover, as is pointed out in the preceding ssction, the
intentional destruction of a community, as in the case of the
Lubicun Lake Band, can devastate the physical health of

individyal members of the community. The intentional subjection
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of a pcople to counditiuns vf life resulting in such a rapid loss

of physical ledlth ana increase in the rate of disease and death

certainly constitutes cruel, inhuman and degrading treatment.
rirrnermore, such destruction of a community involves |

wrenching social dislocation and loss of individual identity, as

the social roles which gave identity and meaning to the livca of

community members disappear. The anguish and suffering of the

penple whoe must £it helplesasly by and watch theiz: families ana

communitins disi'ntagrato is overwhelming,

An analogy in medern wesLein culture is the devasation

wrought by a erippling—depiesaivi, suclhi as THAT DT the I93US,
The differences letw are crucial, though. Thae Lubicon Lake Band

has experienced not only crushing economic disaster, but is
facing its own death as individuals and as a community.
Furthermore, the causes here are not blind marke+ farces, but
deliberate and calculated actions by specific-individuals in both
levels of the Canadian Government. Thérefore, the suffering of
the Band is not only degrading, it is cruel ggg,inhuman to the

extent that it is deliberate. it wae avnidable and as pointod out
in tne sana's zubmissions tuv the Committee. itT WAR Brédicranie.

As the sana has noted 1n its past submissions, in

recagnitian nf the overwhelming cruclty and inhumenity of Lhe
suffering wivuylit by the deliberara aesrricrtrinn nf rAammunicies,
the Unitod Nations, in its Convcullun un tlie Preavention am

Punisnment of the Crime of Genocide, included such destruction
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within its definition of genocide. Please see Supplement 1,
'page 8; the Band's 31 July 1985 Comments, pages 16-18, 27-32;
Supplement 2, pages 6-7: Supplement 2, pages 3-4; Supplement &,
page 17,

a. Articlies 1l4(1) and 26

Article 14(1) of the Covenant guarantees that in the
determination of a narty's "righr anA anhligationse in a2 suit as
law" everyone shall be entitled to a "fair and public hearing by

a compatent, indapendent and impartial tribunal cateblished- by
law.” Article 26 expands upon the guarantees of article 14(1) by

guaranteeing that "all persons are equal before the law" and
requiring states to provide "effective protection” against

discrimination on any basis, including “race . . . religien,
pulitical or other opinion, national or sccial origin,
property . . . Or other status."

As the Rand has dogcribed for the COmm{gyge i lia

cenhmigsiong, Canada hac failed to praovide the Rand a faiv,

indepenadent and impartial tribunal for resolution of its domestic
claims. Please sec Communication 167/1984, payes 4-6;

Supplement l; the Band's 31 July 1983 Lommentd, pages—=3-I7;
Supplement 6, pages 5-10:; Supplement 7, pages 3-4; Supplement 2,
pages 7-9; Supplement 3, pages 2-3; Supplement 5, pages 2-15; and

Supplement 6, pages 7-10.
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With respect to article 28, specifically, the Band has set
"fusll fur Lue CommitTee 1N the apove-cited submissions Canada's

fallure Tn prAaviAs the Band oqual protection wip g vig non-Indiaun
groups, as guaranteed by the article. Moreover, the Band has
described for the Committee Canada's failure to provide the Band
equal protection vis a vig other Indian Bands. For example,

Canada has attempted to subject Lubicon Lake Band mamhars tn a
retroactive application of the Canadian Indian Act as is stood

prior to its amendment following tha Coammittonia Aacisionin

Sandra Lovelace v. Canada (Case Na. 24/1977). Thug, Canada would
make the very law which the Committee held to be in viclation of

articlew 37 lu tho Loveolage ca8se applicalie (o ihe Thicon Lake

Band,

Purthieimuse, all settlements Of aporiginal and other Native

claims in Canada, to date, have been based on the membership

lists existing at the time of thw first survey of ‘fésérve land.
However, Canada's membership formula proposed for the Lubicon

Lake Band, based on the pre-Lovelace Indian Act, resulted in a

cu\-oub\.o.plc‘.l fwiinuld e HevEL Uaeu 4l Lalauldn ﬂIS/tibl"Y. ‘‘ne QIIeCt ot
this formula was to deny aboriginal rights to more than half of
the Lubicon people, treating the Lubicon people in a way that is

different, unegqual and discriminarary wvhen sampared with the

tragement of A1l ArRav Native pamapla ¢thraugheus Cansdas'e himeserj .

See Supplement 5, pages 3-6: Supplement 8, page 1R.
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e. Articles—17-and23(1)-
Articles 17 and 23(1) provide for pfbtection of the
family and hname Tn centravonsien of the proacvlyL;uua ul Llhese
articies, Canada is knowingly permitting the Lubicon Lake Band to

be subjected to conditions which are resulting directly in the
destruction of the familiaa and hamace Af iea mamisevae. ITn whe

courgse of this controversy, members of the Band have been

threatened personallv with the destruction nf their homes by

bulldonor i! they did not accey) vrnvlnciai'jurznaictian over
their land and effectively relinquish their aborig1nal land
rights.

Furthermore, in an indigenous community, thc entire !amily
system is predicated upnn the spiritual and cultural ties to the
land and the exercise of traditional activities, When these are
destroyed, as in the case of the Lubicons, the essential family
component of the society is irremediably damaggd.

It is also vital to take account of the‘fact that the
traditional territory that has been taken [rTom thes® PEOPles is
their "home." It is where they have lived as a community for
countless generations. In their social practices and spiritual
heliaf gystem, ag with most indigencus peuples, Lhe territory in
which the family and comm&hity reside is no less sacred, no less
theair hame, no less 3 part of them than 33 the vnulused Awelling
to which they retire—at night. In faet, -in many respects, the
territory of the community is infinitely more important and more

caacred than a merg dwelling.
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f. Article 18(1)

Article 18(1l) guaranteeathe right of religious
freedom., With the taking and dostruction uf their land, the
people of the Lubicon Lake Band have been robbed of the physical
realm to which their religion --and their apirituel bellerl
system -~ attaches. Again, as with other indigenous peoples. the
traditional territory of the community encompasses the physiﬁal

aspect of the community's spiritual life, With the loss or
dpcfrnﬂo{an af ke Lieiliury, tne only temple imwhichvorEhip

has moaning fu: Lhese pecple is lost,

g. Article 27

Article 27 guarantees protection for ethnic, religous
end lliugyulscic mriporities, The Lubiran Lake Bund, &3 au
indigenous or aboriginal people who have never enteiwd 8 Treaty

with or ceded territnry ts Canada, ia a avcial and politital
entity distinct and separate from the social and political system
of Canada, rather than a minority group of Canadian society.

Nonetheless, in terms of gsize, the Band is clearly a

minority within thc territory controlled by Canada; its minority
status resting on several factors, including ethnic, religlous
and linguistic differences. The Committee has already upheld

Canada‘'s nbligation to pswvlide protections for the indigenous

peoples of Canada. §Sandra Lovelage v, Canada. Canada has

complataly failed in eny wey to ruirilli this obligation with

respect to the Lubicon Lake Band.
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4. Conclugion

Tn 4ho Le-glgee desioliviy, witcd aluve, LALS LOommitree
noted that the significans matter in respect to the Covenant wvas
the claim that the major loss to A person ceasing-te be
racragnizad ae an Indian ia the luaa of rhe Foulriva: Deneastaise of
living in an Indien commuunity, the emotional ties to home,
family, friends and neighbors and the loss of identity. These
Drinciples are likeowise applicable to the complaini il the
Lubicoh Band. Among the many losses the Lubicon people have

suffered in recent years is the loss of the cultural benefits of
living in their traditional lands, the loss of their homeland,

the lTmaa of Lhe «lylic TO cnjoy their wwu Gulture, and the loss ot
the right to profess and practice their own religion, a religion
which i{s inextricably linked to the land.

This Committee appears to have recognized these losses in
its earlier decision of 22 July 1987, The situation of the
Lubicons has deteriorated further since that time.

How are indigenous populations of the world to be convinced
that the International Covenant on Civil and Political Rights
contains principles which will be implemented by international
organs if this Committee now reverses itself because of Canada's

pOSition that it should he judaed by tho warda Aanteined 2.4 dbtw

submisgions ta the CAmmittes and ito prcas relecases i1atlier than

by its actions at home?
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If this Committee now refuses to find the Government of
. Canada in violation of the above specified articies of the
covenant for the abuses suffered by the Lubicon paople, abuses
which have gained international public attenrien, what possible

protection can Lhe indigenous people of the warld hepv =0 have

againgt abnse hy « atste and how san thls poggihiy adveute the

rule O law?
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The author of this communication is prepared .to provide
further information or clarification which may be desired, and

resexrves the right under Provisional-Rule 93(3) to submit

additional information and observations after receiving the

reply of the government of Canada.

[}

' erna minaya
Chiaef of the Lubicon Lake Band
Little Buffalo Lake
Alberta Canada

Prepared with the asgsistance of:

-NE;R/ ".‘}a;irfv:s‘, Qutsliffae & Cuweie
L0800 Thomas Joffcraon Jtissl, NW.W.
7th Floor

wWashington, D.C, 20007
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OFFIC )ES NATIONS UNIES A GENEVE

UNITED NATIONS OFFICE AT GENEVA

CENTRE POUR LES DROITS DE L'HOMME CENTRE FOR HUMAN RIGHTS

¢ \

R . i ¥
Télégrammes : UNATIONS, GENEVE Palais des Nations \/{\ b,\,/
Télex : 26 95 96 CH - 1211 GENEVE 10 L
Téléphone : 346011 310211
REF. Ne: e AR
(& rappeler dans la répon@/so 215/51 CANA (3 8 )

167/1984

The Secretariat of the United Nations (Centre for Human Rights)
presents its compliments to the Permanent Mission of Canada to the
United Nations Office at Geneva and has the honour to transmit herewith,
for information and in order to complete the files of the State party, a
copy of a letter dated 30 May 1989, transmitting a further submission
concerning communication No. 167/1984 (B. Ominayak and the Lubicon Lake
Band v. Canada), which is before the Human Rights Committee for
consideration under the Optional Protocol to the International Covenant on
Civil and Political Rights.

)-( 2 June 1989

¥
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ALAN L. MINTZ
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Mr. Jakob Th. Moller
Chief, Communications Unit
Center for Human Rights
United Nations Office
CH-1211 Geneve 10
SWITZERLAND

Re: Communication No. 167/1984
Dear Mr. Moller:
Thank you for your 5 May 1989 correspondence.
On behalf of Chief Bernard Ominayak and the Lubicon Lake

Band, I have the honor to submit to the Human Rights Committee
the enclosed Supplement No. 11 to Communication No. 167/1984.

to express our highest regards to the Secretary-General of the
United Nations and to express our gratitude for the kind con-

sideration of the United Nations Committee on Human Rights and
of the staff of the Centre for Human Rights.

Yours truly,

:5::::: S. Lefevre

|
|
On behalf of the Band, I also wish to take this opportunity |
Enclosure
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SUPPLEMENT NO. 11
TO

COMMUNICATION NO. 167/1984

30 May 1989
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The Lubicon Lake Band ("the Band") respectfully submits the
following comments to the United Nations Committee on Human
Rights ("the Committee") and requests that the Committee make the

findings set forth below,

1. The Committee should reject Canada's request under
article 93(4) of the provisional rules of protocol for
review of the Committee's decision on admissibility.

Article 5(2)(b) of the Optional Protocol to the
Interngtional Covenant on Civil and Political Rights states that
the applicant shall not be required to exhaust all available
domestic remedies "where the application of the‘rémedies is
unreasonably prolonged."

The Lubicon Lake Band has been pursuing its domestic claims
through the Canadian courts for 14 years, since 1975. As the
Band has noted for the Committee, given the nature of the claims
and the judicial process involved, these actions could well
continue for another 10 years. In the interim, Canada has
offered the Band no relief from the pressures of development, but
instead has intensified that pressure in the face of the
destruction of the Lubicon economy and traditional way of life.

In 1984, the Lubicon Lake Band submitted its claim to the
United Nations Committee on Human Rights. The Band informed the
Committee that oil and gas development in the Band's traditional
lands and the failure of the Canadian Government to provide
constitutionally mandated protections for the Band threatened to
destroy the Band's subsistence economy and thereby its social

structure and cultural identity.
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In its submissions over the past five years, the Band
described for the Committee the failure of the Canadian courts to
respond to ité requests for interim relief to halt the
development until the Band's legal title to its lands could be
settled. The Band also described for the Committee the failure
of negotiations of the Band's domestic claims, following Canada's
dismissal of its own inquiry officer, Mr. E. Davie Fulton, upon
Canada's review of.Mr. Fulton's findings corroborating the Band's
claimsf And the Band has described for the committee the rapid
deterioration of the Lubicon community as its traditional economy
disappeared. |

In its July 1987 decision on the admissibility of the
Lubicon claim (CCPR/C/30/D/167/1984), the Committee found that
"there were no effective remedies still available to the Lubicon
Band" within Canada.

In August of 1988, an independent committee of the Canadian
Bar Association on Aboriginal Rights inlCanada filed a report
entitled "Aboriginal Rights in Canada: An Agenda for Action."

In this report, the Special Committee of the Canadian Bar
Association concluded that the Aboriginal Peoples of Canada have
faced and continue to face injustice within the legal and justice
systems of Canada (at p. 14 of the Report).

While Canada has attempted to object to the Committee's July
1987 decision, it cannot dispute the fact that the Band's economy

and traditional way of life have been destroyed. Nor can Canada
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dispute the fact that court actions and negotiations undertaken
to halt this destruction failed to do so. Nor can it dispute the
fact that court actions addressing the remaining issues of land
title and compensation will be years in resolution, if resolution
ever occurs.

Subsequent negotiations between the Band and the Government
of Canada, even were they successful, have come much too late to
offer a means of restoring the Band's subsistence economy, and
thereb§ redressing the Band's human rights claim as submitted in
1984.

Moreover, as discussed in the Band's last submission to the
Committee, Canada's refusal to agree to terms-that would enable
the Band to create a new economic base within its traditional
lands has cast serious doubt on the future of this latest round
of negotiations. Rather than seeking a realistic settlement in
these negotiations, Canada presented the Band with an offer in
which virtually all items of any significance were left to future
discussions, decisions by Canada or applications by the Band. 1In
return, the Band would be required to relinquish its rights tb
all present and future domestic or international claims against
the Government of Canada. Among other effects, this would leave
the Band no means of bringing Canada back to the table for the

future discussions or decisions offered in the agreement.
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2, The Committee should find that Canada is in violation
of the Committee's request for interim protection of
"the Band under rule 86 of the provisional rules of

procedure,

In its July 1987 decision on admissibility, the Committee
requested, pursuant to rule 86 of the Committee's provisional
rules of procedure, that Canada "take interim measures to avoid
irrepagable damage to Chief Ominayak and other members of the
Lubicon Lake Band."

a. Canada is participating in a project by

which virtually all traditional Lubicon lands

have been leased for timber development.

Rather than seek to comply with the Committee's
decision, Canada is participating in a project by which all but
25.4 square miles of the Band's traditional lands were leased, in
the spring of 1988, for development in conjunction with a pulp
mill. Please see Supplement No. 9.

b. Canada has abandoned negotiationsﬁwith the

Lubicon Lake Band and instead has launched

an effort to undermine support within the

Band for the Band's duly elected leaders.

Following the.Band's refusal to accept a
settlement offer that would force the Lubicon people to
relinguish all rights to legal action involving a controversy
with the Canadian government in exchange for promises of future

discussions between Canada and the Band, Canada abandoned

negotiations with the Lubicon Lake Band. Rather than continuing

003388




Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'accés a l'information

-5-

to seek a course of compromise and settlement, Canada has sent
agents into non-native communities of northern Alberta in the
area immediately surrounding the traditional Lubicon territory.
Working through a single individual who has family ties with the
Lubicon Lake Band, but has not lived in the community for

40 years, these agents are seeking other native individuals
potentially interested in making their own private deals with the
Canadian Government. The majority of the individuals identified
by the#agents appear not to be affiliatea with any recognized
aboriginal society. Those that are so affiliatéd are members of
other bands or have oﬁly marginal or questionable affiliations
with the Lubicon Lake Band. The Government of Canada is telling
these individuals that:

1) under certain specified conditions, Canada is prepared
to provide public benefits to individuals who can
qualify as Lubicon Indians under a unusually liberal
interpretation of Canadian Goéérnment rules;

2) the conditions specified include the requirement that
the Lubicon Lake Band agree to cede all traditional
Lubicon lands of Canada;

3) the present, duly elected, leadership of the Lubicon
Lake Band must be removed if these individuals want to
receive such benefits from the Canadian Government:

4) the present Lubicon leadership is up for election this

fall;
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5) the Canadian Government is prepared to register, on a
priority basis, any of these individuals who can be
made to qualify, so that they can "have their views

represented" in the up-coming Lubicon election.

In order to bring these espionage efforts to an end as
quickly as possible and to preclude any future questions about
their mandate or any actions they might take on behalf of their
consti@uen;s, the Band leaders have called for an early election,
to be held at the end ofKMay. Sinceqthe'likely outcome 1is
re-election of fﬁé present leadership, Canada has stated publicly
that the Government.will continue to work with the "dissident
group" it has created.

3. The Committee should find Canada in violation of
Articles 2(3)(a), 6(1), 7, 14(1), 17, 18(1), 23(1), 26
and 27 of the International Covenant on Civil and
Political Rights with respect to its treatment of the

people of the Lubicon Lake Band.

a. Article 2(3)(a)

Article 2(3)(a) of the Covenant requires that Canada
provide an "effective remedy" for violations of rights protected
by the Covenant. Canada has failed to provide the Lubicon Lake
Band any remedy with regard to the Band's rights under the
Covenant, as demonstrated in the Band's previous submissions, and

as recognized by the Committee in its decision on admissibility.
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b. Article 6(1)

Article 6(1) of the Covenant guarantees every human
being the "inherent right to life." While the Government ofv
Canada has not sought, directly, the death of any member of the
Lubicon Lake Band, the circumstances deliberately created by
Canada through its actions have led, indirectly if not directly,
to marked increases in the mortality rate among members of the
Lubicon Lake Band. Moreover, the ability of the community to
replac; itself is in serious doubt as the.number of miscarriages
and stillbirths has skyrocketed.

It is a fact well documented in both anthropological and
sociological literature that the destruction of the economic base
of small-scale societies and communities leads inevitably to the
deterioration of a community's political and social structure.
With the collapse of political and social institutions, including
the breakdown of the family, communities experience dramatic
increases in suicides, fatal accidents, homicides, alcohol and
drug abuse, abnormal births and the illnesses associated with
poverty, stress, alcohol and drug abuse.

The Band has documented for the Committee several of the
tragedies experienced in the Lubicon community in recent years;
tragedies which are the human reality of fear, despair and pain
underlying such a sociological profile; tragedies which were
previously unprecedented in the Band's history. Please see, in
particular, Appendix No. 6 to Communication 167/1984 and

supplement 2, pages 4-5.
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The Band's loss of its economic base and the breakdown of
its social institutions, including the forced transition from the
physically demanding hunting and trapping way of life to a
sedentary welfare existence, has also led to a marked
deterioration in the health of the Band members. In addition,the
diet of the people has undergone dramatic change with the loss of
their game, their forced reliance on less nutritious processed
foods, and the spebtre of alcoholism -- the final refuge of the
hopeléés -- previously unheard of in this community and which is
now overwhelming it. Furthermore, the systems by which the
community organized and managed some of its most basic needs,
including its health and sanitary needs, has collapsed. A few
years ago, the Lubicon Lake Band was a robust and thriving
community that relied upon traditional medicines and that had
never had running water or modern sanitary facilities and had no
need of them. At this point, however, the community's
traditional systems of water and sanitary management have all but
disappeared.

As a result of these drastic changes in the community's
physical existence, the basic health and resistence to infection
of community members has deteriorated dramatically. The lack of
running water and sanitary facilities in the community, needed to
replace the traditional systems of water and sanitary management,
combined with the declining health of community members, is

leading to the development of diseases associated with poverty
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and poor sanitary and health conditions. This situation is
evidenced by the astonishing increase in the number of abnormal
births and by the outbreak of tuberculosis, affecting
approximately one-third of the community. The Band notified the
Committee of the tuberculosis outbreak in its Supplement 7.

Initially, Canada's handling of this matter might not have
constituted a violation of article 6(1). However, at this point,
the Government of Canada is fully aware of the increasing rate of
illnes; and death in the community. Theréfore; Canada's refusal
to offer a resolution of this situation, that would permit a
reversal of the precipitous decline of this community, must be
found to constitute a kndwing and even deliberate deprivation of
the inherent right to life of members of the Lubicon Lake Band.

c. Article 7

Article 7 of the Covenant prohibits the infliction of

"cruel, inhuman or degrading treatment." The appropriation of
the Band's traditional lands withoﬁt its consent, the destruction
of its way of life and livelihood and the devastation wrought to
the community, described in the Band's submissions, constitute
cruel, inhuman and degrading treatment for which Canada is
responsible,

Moreover, as 1is pointed out in the preceding section, the
intentional destruction of a community, as in the case of the
Lubicon Lake Band, can devastate the physical health of

individual members of the community. The intentional subjection
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of a people to conditions of life resulting in such a rapid loss
of physical health and increase in the rate of disease and death
certainly constitutes cruel, inhuman and degrading treatment.
Furthermore, such destruction of a community involves
wrenching social dislocation and loss of individual identity, as
the social roles which gave identity and meaning to the lives of
community members disappear. The anguish and suffering of the

people who must sit helplessly by and watch their families and

o
.

communities disintegrate is overwhelming.

An analogy'iﬁ modern Qéstern culture is thé devasation
wrought by a crippling depression, such as that of the 1930s.
The differences here are crucial, though. The Lubicon Lake Band
has experienced not only crushing economic disaster, but is
facing its own death as ihdividuals and as a community.
Furthermore, the causes here are not blind market forces, but
deliberate and calculated actions by specific individuals in both
levels of the Canadian Government. Thérefore, the suffering of
the Band is not only degrading, it 1is cruel and inhuman to the
extent that it is deliberate, it was avoidable and as pointed out
in the Band's submissions to the Committee, it was predictable.

As the Band has noted in its past submissions, in
recognition of the overwhelming cruelty and inhumanity of the
suffering wrought by the deliberate destruction of communities,
the United Nations, in its Convention on the Prevention and

Punishment of the Crime of Genocide, included such destruction
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within its definition of genocide. Please see Supplement 1,
page 8; the Band's 31 July 1985 Comments, pages 16-18, 27-32;
Supplement'z, pages 6-7; Supplement 3, pages 3-4; Supplement 5,
page 17. |

d. Articles 14(1) and 26

Article 14(1) of the Covenant guaréntees that in the
determination of a party's "right and obligations in a suit at
law" everyone shall be entitled to a "fair and public hearing by
a compétent, independent and impartial tribunal established by
law." Article 26 expands upon the guarantees of article 14(1) by
guaranteeing that "ali persons are equal before the law" and
requiring states to provide "effective protection" against
discrimination on any basis, including "race . . . religion,
political or other opinion, national or social origin,
property . . . or other status.”

As the Band has described for the Committee in its
submissions, Canada has failed to provide the Band a fair,
independent and impartial tribunal for resolution of its domestic
claims. Please see Communication 167/1984, pages 4-6;

Supplement 1; the Band's 31 July 1985 Comments, pages 23-27;
Supplement 6, pages 5-10; Supplement 7, pages 3-4; Supplement 2,
pages 7-9; Supplement 3, pages 2-3; Supplement 5, pages 2-15; and

Supplement 6, pages 7-10.
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With respect to article 26, specifically, the Band has set
forth for the Committee in the above-cited submissions Canada's
failure to provide the Band equal protection vis a vis non-Indian
groups, as guaranteed by the article. Moreover, the Band has
described for the Committee Canada's failure to provide the Band
equal protection vis a vis other Indian Bands. For example,
Canada has attempted to subject Lubicon Lake Band members to a
retroactive application of the Canadian Indian Act as is stood
prior 10 its,amendment fo11owing the Committee's decision in

Sandra Lovelace v. Canada (Case No. 24/1977). Thus, Canada would

make the very law whiéh the Committee held to be in violation of
article 27 in the Lovelace case applicable to the Lubicon Lake
Band.

Furthermore, all settlements of aboriginal and other Native
claims in Canada, to date, have been based on the membership
lists existing at the time of the first survey of reserve land.
However, Canada's membership formula proposéd for the Lubicon
Lake Band, based on the pre-Lovelace Indian Act, resulted in a
membership formula never used in Canadian histofy. The effect of
this formula was to deny aboriginal rights to more than half of
the Lubicon people, treating the Lubicon people in a way that is
different, unequal and discriminatory when compared with the
treatment of all other Native people throughout Canada's history.

See Supplement 5, pages 3-6; Supplement 8, page 18.
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e. Articles 17 and 23(1)

Articles 17 and 23(1) provide for protection of the
family and home. 1In contravention of the proscriptions of these
articles, Canada is knowingly pefmitting the Lubicon Lake Band to
be subjected to conditions which are resulting directly in the
destruction of the families and homes of its members. 1In the
course of this controversy, members of the Band have been
threatened personally with the destruction of their homes by
bulldoger if théy.did not accept Provinéiai'jurisdiction over
their land aﬁd effectively relinquish their éboriginal land
rights. |

Furthermore, in an indigenous community, the entire family
system is predicated upon the spiritual and cultural ties to the
land and the exeréise of traditional activities. When these are
destroyed, as in the case of the Lubicons, the essential family
component of the society is irremediably damaged.

It is also vital to take account of the fact that the
traditional territory that has been taken from these peoples is
their "home."™ It is where they have lived as a community for
countless generations. In their social practices and spiritual
belief system, as with most indigenous peoples, the territory in
which the family and community reside is no less sacred, no less
their home, no less a part of them than is the enclosed dwelling
to which they retire at night. 1In fact, in many respects, the
territory of the community is infinitely more important and more

sacred than a mere dwelling.
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f. Article 18(1)

Article 18(1) quarantees the right of religious
freedom. With the taking and destruction of their land, the
people of the Lubicon Lake Band have been robbed of the physical
realm to which their religion --and their spiritual belief
system -- attaches. Again, as with other indigenous peoples, the
traditional territory of the community encompasses the physical
aspect of the community's spigitual life. With the loss or
destrugtion of the teérritory, the only“temple in which worship
has meaning‘forxthese people is lost.

g. Article 27 |

Article 27 guarantees protection for ethnic, religous
and linguistic minorities. The Lubicon Lake Band, as an
indigenous or aboriginal people who have never entered a treaty
with or ceded territory to Canada, is a social and political
entity distinct and separate from the social and political system
of Canada, rather than a minority group'of Canadian society.

Nonetheless, in terms of size, the Band is clearly a
minority within the territory controlled by Canada; its minority
status resting on several factors, including ethnic, religious
and linguistic differences. The Committee has already upheld
| Canada's obligation to provide protections for the indigenous

peoples of Canada. Sandra Lovelace v. Canada. Canada has

completely failed in any way to fulfill this obligation with

respect to the Lubicon Lake Band.
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4, Conclusion

In the Lovelace decision, cited above, this Committee
noted that the significant matter in respect to the Covenant was
the claim that the major loss to a person ceasing to be
recognized as an Indian is the loss of the cultural benefits of
living in an Indian community, the emotional ties to home,
family, friends and neighbors and the loss of identity. These
principles are likewise applicable to the complaint of the
Lubicon Band. Among the many losses the Lﬁbicon people have
suffered in recent years is the loss of the éultural benefits of
living in their tradifional lands, the loss of their homeland,
the loss of the right to enjoy their own culture, and the loss of
the right to profess and practice their own religion, a religion
which is inextricably linked to the land.

This Committee appears to have recognized these losses in
its earlier decision of 22 July 1987. The situation of the
Lubicons has deteriorated further sincélfhat time.

How are indigenous populations of the world to be convinced
that the International Covenant on Civil and Political Rights
contains principles which will be implemented by international
organs if this Committee now reverses itself because of Canada's
position that it should be judged by the words contained in its
submissions to the Committee and its press releases rather than

by its actions at home?
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If this Committee now refuses to find the Government of
Canada in violation of the above specified articles of the ‘
Covenant for the abuses suffered by the Lubicon people, abuses |
which have gained international public attention, what possible
protection can the indigenous people of the world hope to have |

against abuse by a state and how can this possibly advance the

rule of law?
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The author of this communication is prepared to provide

further information or clarification which may be desired, and

reserves the right under Provisional Rule 93(3) to submit

additional information and observations after receiving the

reply of the government of Canada.

/
Bernard Ominayak ~
Chief of the Lubicon Lake Band
Little Buffalo Lake
Alberta Canada

Prepared with the assistance of:

sica S/ Lefglre

Ness/ Feldman, Sutcliffe & Curtis
1050 Thomas Jefferson Street, N.W.
7th Floor

Washington,. D.C. 20007
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COMMENTS OF THE GOVERNMENT OF CANADA OR THE FURTEER RESPONSE
OF CHIEF BERNARD OMINAYAK AND THE LUBICON LAKE BAND
DATED MARCH 21, 1989 TO THE BUMAN RIGHTS COMMITTEE

I. GENERAL

The Secretary-General of the United Nations, in his note no.
G/S0 215/51 CANA (38) 167/1984 dated May 5, 1989, transmitted to
the Government of Canada the further comments of the communicant
dated March 21, 1989. 1In reply, the Government of Canada submits

the following observations.

II. RECENT DEVELOPMENTS IN NEGOTIATIONS AND EXHAUSTION OF

DOMESTIC REMEDIES

The Government of Canada recognizes that the Lubicon Lake
Band has suffered a historical inequity and that they are
entitled to a reserve and related entitlements. This is why the
Government of Canada entered into negotiations with the Band. As
~is indicated below, the Band has been offered the means to
maintain its culture, control its way of life and achieve
economic self-sufficiency. This offer, if accepted, will provide
an effective domestic remedy to the violations of the Covenant
alleged by the Band. However, this remedy can only be offered to
the Band, it cannot be imposed. For the assistance of the
Committee, the demands of the communicant and the responses of
the Canadian and Alberta governments are summardized in a chart

attached as Appendix "A" to this submission.

0
)
a’
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The most recent negotiations between the Lubicon Lake Band
and the Government of Canada took place from Novemberi1988 to
January 1989. These negotiations were with senjor government
of ficials and included a meeting between the Prime Minister of
Canada and Chief Ominayak. The Canadian government met each 6f
the communicant's demands (with the exception of general
compensation which the Government of Canada rejects as having no
moral or legal basis) either in full or to the extent that equal
treatment with other Canadian bands was approximated or exceeded.
For example, the communicant's demands for land, housing, water
and sewage services, electrification, roads, and a school were
fully agreed to by ﬁhe federal government. The standard Canada
offered to meet in the provision of these facilities and services
was the same high standard applied to all Canadian communities.

An agreement in principle was also reached between the Band and

the province of Alberta in respect of hunting and fishing rights.

The Government of Canada did refuse certain demands of the
Band, such as a request for an indoor ice arena and a éwimming
pool. Expenditures on such items could not be justified by the
federal government in the face of the needs of other Indian
communities for basic services, such as improved housing and

water systems.

av°d . HMELLO 3DILSNL 40 1430 Ev:ST 68, 2@ WL
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The major point of contention between the Government and the
communicant was a claim by the Band for approximately 167
million dollars in compensation for economic and other losses
allegedly suffered. 1In an attempt to permit resolution of the
matters agreed upon between the parties, the Government of Canada
put forward a proposal that would have enabled the Band to accept
Canada's offer in its entirety and still pursue the claim for
general compensation in Canadian courts. The Band refused this
- proposal, which would have given its members a permanent land
pase with attendant mineral rights, new housing with all related
services, a new school, self-government, and wildlife management
participation over a large area. Prudent management of the items
contained in the offer could easily have resulted in a high level

of meaningful future employment for members of the Band.

Finally, it should be noted that the Band's allegations of
negotiating in bad faith are not consistent with the large number
of the Band's demands that have been met in Canada's formal
offer. Bad faith negotiations by either the Band or Canada would
not have lasted six weeks, resulted in such a comprehensive

offer, nor seen so many of the Band's demands agreed to.
The Government of Canada's offer remains open for acceptance

by the Band. It represents in itself an effective remedy to the

violations of the Covenant alleged by the Band. In addition,

8-5°d HMELI0 3DILSNL 40 1d3d eF:ST 68, 208 NAL
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two court actions commenced by the Bandvare still outstanding.
One action was commenced in the Federal Court of Canada aéainst
the federal government; the other in the Alberta Court of Queen's
Bench against the province and certain private corporations.

{see Canaﬁa's communication dated May 31, 1985 at pages 2-7 and
October 7; 1987 at pages 4-9). Pursuant to article 5(2)(b) of
the Optional Protocol, Canada has a right to require that
effective domestic remedies be exhausted prior to a communication

being addressed by the Committee.

IIX. PROCESS

The Human Rights Cdmmittee, in its decision dated August 6,
1987, declared the communication of the Lubicon Lake Band

admissible, not on the basis of Article 1 (as alleged by the

" Band), but insofar as the communication may raise issues under

article 27 or other articles of the Covenant. In its submissién

of October 7, 1987, the Government of Canada regquested the
Committee to review its decision on admissibility pursuant to
Rule 93(4) of the Provisional Rules. Additionally, the
Government of Canada iequested'that if the Committee maintained
its decision on admissibility, the Committee identify the
specific article(s), allegations and evidence on which its

decision was based.

\
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It is, of course, impossible to respond to the substance of
the Band's claim without this information being specified. In
its note of December 4, 1987, the Secretariat advised the
Canadian government that its regquest would be brought to the
attention of the Committee at its next session (i.e. March 1988).
In the intervening period, the issues raised in Canada's
application under Provisional Rule 93(4) were the object of
‘further submissions to the Committee from both the communicant
and the Government of Canada. However, the Committee itself has

not yet commented on these issues.

The Government of Canada requests that the Committee respond
to these issues, including if necessary, identification of the
articles of the Covenant which have been allegedly breached, and
the facts and evidence which form the basis of these alleged
breaches. The Government of Canada requests the Committee to
provide its decision on the issues raised pursuant to Provisional
Rule 93(4) as soon as possible, so that if necegsary, Canada may
present its subgtantive case to the Committee in November 1989

for final determination.

IV. CORCLUSIONS

The Government of Canada submits that the offer outlined

above, as well as the ability of the Band to pursue the
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unresolved issue of general compensation in the courts, amounts

to an effective domestic remedy. Additionally, the Band hag not

pursued to completion the two court actions which it has already

commenced. Consequently, it is submitted that effective domestic

remedies have not been exhausted as reguired by article 5(2)(b)

of the Optional Protocol, and thus, the communication should be

declared inadmissible by the Committee. 1If, on the other hand,

the Committee majntains that the communication is admissible, the

Covernment of Canada is awaiting the Committee's identification

of the article(s) and evidence On which the admissibility

decision is based so that a response on the merits may be

prepared.
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